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** This estate 1s insolvent, Judge... 
there’s nothing left for the widow and children.”’ 
“What happened ?’’ 


“The deceased signed a personal bond for a 
friend, who later defaulted.”’ 
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Lawyers Prominent in C. Slo t San Francisco, a Your mark olf esteem is all thx 
the onference \ssociation’s Comunitte ore symbolical because it is shown 
ivailable tor consultation it the very moment when the world 
td : several other members olf th Ss witnessing one of the greatest 
ition who are consultants nts in its history the end of the 
Weanizations second World War in the European 
{ I Justice Wendel B. Farr itr ippi \ biroug lo a con 
B , \ yuver, B. C., Chairman of th lusion by the victory of the nations 
"i wdian Bar Association’s Comn vhich desired to keep their freedom 1 
. ven in San Francisco as he ind to safeguard those moral values 
‘ 7 Washington, and has worked hich have been acquired after th« 
: S ith the American Bar Asso ipse of many centuries 
tore has 
, t} mn’s representatives in behalt of [hanks to the enormous effort 
> - ommendations as ide the United Nations, the 
_ C a re \\ Cou \. B.A. ] rst Stage ) is victorv has no 
passed 
Cn p San Francisco Lawyers Honor On cannot recall that vreal 
the World Court Ho ithout thinking of the nobl 
| 5 ( anking officials ol the wu ol President Roosevelt, who 
( Co present in San Fran ied belore his work was fully com 
mnored at a la in yleted. For President Roosevelt kne 
1) ) ( Palac Hot ) May lat victory on the battichelds would 
a | } LUSPICes 0 Ydl rf ¢ complet li it did not carr’ 
if » Bar \ssociation ided t an assurance that the future j 
‘ Roy bronso1 Dh uur coming gcnerations might be 
SS re |. Gustavo G 1 by the creation ol an institu | 
if C kl Salvador Presiden ion which should be capable ol 
Charles de Visschx I} aintaining a peace founded upor 
Judge o e Cor 1) ind justice 
( ing Hui (China ig In this connection interna 
Represer tation of the Court, 19 1956; Man O yal justice must continue to pla 
American Bar Association | U.S.A Judge eading part. On condition, how 
; ; 936 Juli Lop O er, that the actual Court should 
; ) s Registrar ol the Co I naintain the form which has a 
id (Norway), Deputy R idy been given to it through 1 
1 Cour Low ! yresight of certain truly enlightened 
Justi Michael Myers ol N I i structure that has proved 
: Senior Chie Just orth and efhciency after an ex 
4 Con | i tf oN ) rence lasting lor twenty-five years 
D \. Sim ) ) Gentlemen, I raise my glass 
P . r) Ba \ssociatiol ( € SUCCESS ot the San Francisco Con 
(s1Dsol nt Line Suprem Cou! nce, to tive prosperity ol oul 
( i] ind William L. Rat veautiful and hospitable city of Sat 
( i1ril LO \n ican Ba I incisco ind, finally to the indi 
( mn (Lomi It idual well-being of all the membe: 
H r) () nis DH he Bar Association of San Fran 
( 1’ (, ro Te , Oo 
| l e coul ) af Judge de Visscher, former Minis 
( " ransiated fron Span 1 State of Belgium and membet 
vo On beha 4 the instututior { the Court, said, in part 
I ha lad the nonor ol Public opinion in the States ha 
' ) , { umber of y i ays viven its UlmMost support to 
ou tbsent colleas institution of a World Court 
' s to you my | \Mfore particularly, I know what the 
( yf ora I . I rib Bar Associations have done to pre 
pa this great ideal. As citizens of 
VV ( f Inter na reat free country vou have, since 
- Continued on page 32 






























































June 








; 


iS to i 

and othe isin 

states >) il 

idopted re I 
I 

tended and stated 

) pine I 


ot Delegates on Se] 


OM ABA]. 659-61 


\dministrative | 
\r ording LO 


such interpretatiy 


idopted as ) 
ol tificatior ; 
mal tt I 
taches su¢ 
In ist 
ernal attai ) 
i¢ il¢ i ) 
tf th Lica s 


nal 
ma 


Hlouse of De rate 
| 


debated in Ss 
Connally of t ( 
ivi Relatio 
I re it said 
rig i ite) ) 
( Hi 
Mr. Co 4 
is drawn to 
i} ( i 5 i 
| ) 1 POSS 
rN Boul ( 
’ nc i 
eX l ) 
ive | ) 
Mave § ‘ = 
" subsec 7 
Mla cont i 


— 


~ 


Senate Adopts Association : 
Yew As to Mexican I reat) 


rican Bar 
can Ba 


s Positior 


The Ame 


Associatio! 


is , , e 
U! V 
id Ss 
‘ = i ) 1dmin 
' 
i ‘4 ) ) B 
) ») not | 
) 
il 
yT yord H 
i I I 
S < Senato 
It i pi} 
rl ) 
) ) re M 
I 
) ( \\ s RS 
i ) I tha I 
I 
be] | 
Ss () 
mtrois 
iT 
\ B \ 
| 
i 
; il » 
( s l 
? 1 K 
| ¥f Da D 
S 
S 
B R ) 
t ai 
\ | i 5 
1 
no 
} 
| 
> | 
. ‘ 
yns \ 














i letter tro Vi i l ioted debate in the Senate will 
som, tor yf t ‘f course, be highly pertinent should 
rican Bar A th re question ever be raised as to the 
) Ss ma l ) ntent of the Senate as to the scope 
el » re i fect of the reservations adopted 
I i I 


“ Text of the Reservations 
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1 Gor {oe That nothing contained i 
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” indiré » alter 
) St MULLIOT O A I 


( I tt 7 he Federal Rules of Ci 
ginning January 29, 1945 and 

\ i I proposed amendments to those 
ind bar following the pub 


iit \ second preliminar drait ol 


) ) et in s ) 
' lra R ) sub ! 
’ ] if 
l () SUbttiil i 
) S ) i 
ref } ' 
i , Situ ra LOT i 


Vexican lreat 





oO users within the territorial limits 
of anv of the individual States 

‘(h) The word “agreements 
whenever used in subparagraphs (a 
c), and (d) of article 24 of the treat, 
shall refer only to agreements en 
tered into pursuant to and subject to 
the provisions and limitations of 
treaties in force between the United 
States of America and the United 
Mi xican States 

l The word disputes im the 
second paragraph of article 2 shall 
have reference only to disputes be 
tween the C;overnments of the 
United States of America and. the 


United Mexican States 


The Service Rendered 
by the Association 


In the Opinion of many persons 


10 have followed the matter close 
\, the Association has again rendered 
in important public service, and has 
} 


DN 


established a valuable precede it 
irging that an administrative agency 
created by treaty shall be subject to 
the same constitutional and statutors 


controls and processes, as to mat 


ters 
within the United States. as thoug!] 
the agency were created by statute 
[his was accomplished in a manne 
vhich did not align the Association 
igalnsl the \lexican lreaty aS 


had been claimed the action of the 


House of Deleevates would do. ane 


did not place in impediment in th 
iv ol prompt ratihcation of 
I ré it\ 
Senator Connally and his assoc 
ites, in the hand Ing O- the I reat 


ire to be thanked and commended 


or their acceptance of these impor 


\dvisory Committee Meetings 


vil Procedure recenth 
the other beginning 


Rules, and the sugges 


lication in Mav, 1944 


the proposed amend 
! I 


bench and bar for 

i i date and i 
rhe; su es ms ) 

ing attention to thes« 
n aid the Committee 
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cre conducted does not permit 


tormal prool ol the opinions ind 


to render it competent 


Joint Resolutions 


es and executive 


conegre ssional 


end that might hav 


constitutional 


sometimes cited in 











be lound dehors legislation of Con 
gress—namely, in his diplomatic or 
military powers granted by the Con 
stitution. The instances where th 
joint resolution has been employe 
to accomplish ends that could ha 
been had through the treaty proc 

do not, upon analysis, reveal an 
idded powell itl the President eit 
resolution may have served to in 
dicate to the President that certan 
action to be taken by him vwts-a 

1 foreign government would not en 
counter Opposition from Conere 

and would have support when tl 
ime came to appropriate funds, bu 
the power to agree with a foreigi 
rovernment cannot be delegated bi 
Congress because Congress itself ha 


not that powell 


Other Distinctions 


Nol should contusion itis is 
metimes has, when Congress i 

called upon to pass an act or join 
solution which may be unifor 
ith that in another country Oo! 


ich may operate as an invitatior 


» that country to pass some legisia 
on desired by Coneress If the 
Congress proceeds under its constitu 
ional powers the Statute would 
stand on its own feet. In this cor 
ction one will recall the ittcmp 
iprocal tariff legislation in tl 
ountry and Canada in 191] 
Nor should confusion arise as 
judicial decisions (¢ Field 
Clark, 143 U.S. 649) sanctioning tl 
method whereby Congress conditior 


the operation 0 i tatute upo! 
presidential act or finding 


rm of an executive agreemen 


i foreign government These « 
sions do not vo so tar is to hold 
he executive agreements re vali 


inder the President's constitutiona 
powers, but merely hold that le 
tion contingent upon the actio 
finding of the President may tak 


fect at that moment 


Juridical Effects 


treaties and executive vIcemecn»nts a 
internal law, we find that the § 
preme Court has construed the 


mac suse of Article VI of 1 
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/ callie adhid hkxnecultve fyrceme 
ison ) e¢ constitutionality of the prac nerely provided lor a permussibl 
Co » be found in the origin and delegation of power by virtue of the 
i $101 story of the power involved, or in constitutional authority of Congress 
Senat nizing s nature, or in both combined to establish post offices and _ post 
ilid 11 Court then found that the “uni roads, or merely authorized business 
rn long-continued and undisputed imrangements between othices ol 
I ( live practice just disclosed transport, yet it might also be urged 
ipon an admissible view of the that postal conventions are true exec 
) ( ( tution which, even if the pra¢ utive agreements which by lone and 
yuund tar less Support in prin undisputed usage have gained a Va 
ya than we think it does lidity which possibly would not 
S wuld not feel at liberty at this late ittach were the question res integra 
( Vy ( p.; iy to disturb \nd perhaps the same could be dem 
\nd S | retore, by parity of reasoning onstrated in other fields where exec 
t l re can be shown an undisputed utive agreements have been common 
vu i i of long standing on the part over a long period 
President to make certain But in the absence of such a 
rl d Ss ol executive agreements it ustom as would gain the sanction ol 
Pres ica o be that the Supreme Court he Supreme Court, or in the absenc 
reto d not deny effect thereto. For of an exercise of the diplomatic o1 
in the case of postal con military powers of the President, th 
ug k ms, an Act of Congress in 1792. conclusion would seem inescapable 
cleal Su Stat. 252, 259) empowered the that, in the phrase of Hamilton 
n S 1 Postmaster General to make al every species of convention usual 
i ements with the postmasters in imong nations al the time of and 
1 ar i foreign country for the recipro¢ il since the adoption of the Constitu 
Onl nil rt ind delivery of letters and tion must bk embodied in a treaty 
natiol » 1 ackets, through the post-ofhices unless, forsooth, the time has come 
la\ ist I su tnd his and later statutes of lik to connive at breaches of the Consti 
I o nor the Postmaster General entered tution and to assert that what was 
cle linat ro directly into the agreements 1 known as a treaty to the Framers ol 
gislative | 5) licated. Since 1872, pursuant to a_ the Constitution may now be trans 
! ynily itu 4 that year, postal conven muted into an executive agreement 
al ins ke ms have been made by the Post ind that, if the President so wills 
n General “by and with the no treaty need ever again be sub 
, ) i ind consent of the President mitted to the Senate The Intention 
Ss 285, 304 Although it % the men who tounded this Gov 
be said that these statutes ernment was quite otherwisé 
7 y 
Commuttee on War Work 
\ ( e on War Work was held at the Drake Hotel, Chicago 
Illino lay ¢ Present were Chairman Edward Schoeneck, Syracuse, New York 
P k Co i, South Carolina; Lawrence C. Spieth, Cleveland, Ohio 
| ck, Indianapolis, Indiana; Harry S. Rooks, St. Louis, Missouri, members 
if to with Commander Richard Bentley, USNR, Chief of Legal 
\s ) f judge Advocate General of the Navy; Lieutenant Colonel Milton 
1. Blak | Assistal Branch, Office of the Judge Advocate General of the 
\ F. ¢ Hedrick Ji Assistant General Counsel, Selective Service 
SVS 
I rogram ol the committee was discussed at length. It was 
he er { hostilities in Europe would not bring a lessening in the com 
yut that tl imount of service required would increase aS men were 
vice at the front, or transferred to the Pacific area 
( fic 1 ymin itions to state and local war work committees were formu 
col m of the joint legal assistance program of the Army, Nav) 
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The Rule of Law Among Nations 


Honorable Robert TA. Jackson 
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Hers SUpport it as a thoroughly 


| iSS morable and reasonably hopetul 
s ire | iv’ ternative to wal 
It ha 
e pea Pp A Speculative Avocation 
Ing ime ! ! ! wis a wai tO quote 
5. § ‘resident Wilson's words to the In 
nd i ) national Law Society in 1919 
» ke International law,” he said, “has 
ips sometimes been a little too 
ir pro . thought out in the closet. In 
npo Tht national law has—may I sav it 
to lo . ithout offense?—been handled too 
es xclusively by lawvers.” If I were to 
instruments ' idd to his statement, I should sa 
, ine It has been handled—and not from 
ind ac the iny fault of their own—by a too « 
peop ’ ) isive group olf lawvers.” Our mem 
h , ership list, which I take to be some 
\ wa idex of interest in the subject, in 
ul ms ci licatineg al least those who keep 
»bab . formed through our excellent 
ts [OURNAL, leads to the conclusion tiat 
1 iy yu society is a rather exclusive 
Met up. Some perhaps think it is a 


ciety of Brahmins, but it would be 


earer the truth to say that it Is a 


eres , lection of pariahs. The fact is that 
s eve ( n befo ery few judges of our high courts 

ent f « t small proportion of our lawyers, a 
lish , lies od representation of schoolmen 
ns and ca 5 US ind a sprinkling of laity compris 
nong § group that gives sustained at 
) ik amon ention to developments in the in 
10S » rega itional law field. In some degre¢ 
avs of 5 10no)1 is inevitable But certainly tat 
custo | _ 19 many think of international! law 
i speculative avocation, com 

) a forgetting that from the 

y! yinning the Supreme Court has 

d customary international law to 

S rv part of the law of the land, as 

ents il il ities are declared to be by the 

llarly ) i (0 ition 

icK In 1otio! | protession generally has, I 
», son and I iguely realized and ap 
iated the work of the Permanent 

( of International Justice in the 

SuDTI roreiv! put important cases that have 

nd lik s. W submitted to it. But to most ol 
face the t it \ Bar such international tribuna 
ugh to ha echanis! have had were inaccessibl 
g I ssionally as well as vgeovraphi 
1 states - ind bore little on its work-a 
i L st woblems. While private claims 
sprea i a yI sea; on alleged violation of inte) 
iv yr treaties ire nun 








/ au 
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lione 


sus, nO permanent judicial ma 


chinery has been available for then 


adjudication We still leave the 


traveler, the business man or. the 


owner ol property im i foreign 


country who suffers a violation. ol 
international law or treaty rights 
pretty much in the unhappy posi 
tion of having no sure or easy rem 


Bar still thinks ol 


them as the affair only of diplomats 


cly and the 


Claims commissions have — settled 
many such disputes, of course, and 


the problem of providing judicial 


remedies is receivine more thought 


han ever belore 


Putting Law To Work 
that we 
likely 


recur, to bring international law out 


It seems to me now have 


in opportunity, not soon to 


of the closet where President Wilson 


found it and impress it upon thr 


consciousness of the 


peopl At no 


time have the materials of persua 


sion been more abundant or more 


not be greatl 


compelling. I should g 


surprised if today the people are not 


iwtually less timid on the subject 
than those who should lead in this 
held. I would expect a pretty gen 
eral response in the United States 


to bold but sober efforts to imcrease 
the resort to techniques of arbitra 
tion, adjudication, and conciliation 
in the future world 
The 


vocates ol 


organization 


trouble has been that the ad 


law have 


Mr. 
the 


international 
little of what 
called 


extreme 


had too Justice 


Holmes “fire in belly 


while the nationalists have 


had too little else 


It is important that we do not 


allow thr assumptions tihat ine i 


the foundation of any worthwhile in 


ternational judiciary to become o 


cured in issues or pressures about 


letails such as the number, method 


»f selection, nationality, or tenure ol 


judges. These are not unimportant 
matters, but they are subsidiary to 
hat I consider the great principles 


m which an international tribuna 


nust be based It is undeniable that 


ide difference olf philosophy EXISLS 


imong judges and lawvers within 


nited States as well as 


AamMotnyY 
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Law Among Nations 


different national groups as to the ap- 
propriate function of courts in socie- 
ty. Anglo-Americans and many 
others generally have adhered to the 
concept of a court as an independent 
body which neither serves nor con- 
trols policy and whose members owe 
a duty to truth in fact-finding and to 
the science of law in decision that 
transcends any duty to nation, to 
class, to governments, or to party. 
That ideal, needless to say, is not 
always attained even among those 
who profess it, but by and large it 
has represented the ideal which the 
legal profession has tried to approxi- 
mate in practice. It would, 
ever, be unwise to overlook that this 
is quite contrary to the concept 
prevailing among nearly all of our 
enemies, among some of our allies 
and some neutrals, and beginning 
to have a considerable and influen- 
tial school of thought in the United 
States. They think of courts as 
dependent and controlled arms of 
the policy-making part of govern- 
ment, as legitimate instruments to 
promote policy, and as bodies whose 
fact-findings and decisions may 
properly reflect the national interest, 
the class or party interest which is 
responsible for their 
would be very difficult for an inter- 
national court long to succeed if 
such irreconcilable conceptions of its 
character and function continued to 
divide the powerful constituents of 
our international organization. 


how- 


creation. It 


Court Must Be Independent 
It seems to me that much hinges 
on acceptance of the concept of the 
Court as an independent body above 
obligation to any nation or interest. 
I do not see how we, or any nation 
of like philosophy, could submit con- 
troversies to a court otherwise con- 
ceived, and certainly we could not 
concede any measure of compulsory 
jurisdiction to it. Nor do I see how 
any reputable professional man of 
the Anglo-American tradition could 
lend his name to a tribunal not of 
that character. Of course we deal 
here with a difficult point because it 
is so little a matter of the statute 
creating the Court and so much a 
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matter of the spirit of the judges 
and the foreign offices and of prevail- 
ing attitudes among peoples. 

It is a plain corollary of the prin- 
ciple that courts must not be swayed 
by policy, that they must not decide 
matters of policy. It is difficult to 
say that a nation, class, or party is 
not justified in trying to control in 
the interests of its policy those in- 
stitutions which try to share policy. 
This reason leads me strongly to ap- 
prove Paragraph 56 of the Report of 
the Informal Inter-Allied Committee 
which says that “Nothing seems to 
us more important, from the point 
of view of the prestige of the Court 
and of enabling it to play its proper 
part in the settlement of interna- 
tional disputes, than that its jurisdic- 
tion should be confined to matters 
which are really ‘justiciable,’ and 
that all possibility should be ex- 
cluded of its being used to deal with 
cases which are really political in 
their nature and require to be dealt 
with by means of a political decision 
and not by reference to a court of 
law.” Words of wisdom, if any such 
were ever spoken. This principle 
leads to some doubts as to advisory 
opinion jurisdiction which, if re- 
tained, as probably it should be, 
should at least be carefully circum- 
scribed and cautiously exercised. But 
in all events the Judges must be 
above policy pressures by any na- 
tion and can claim that immunity 
only so long as they are free from 
exerting them. 

I am not stressing this difference 
of opinion about the function of 
courts in criticism of our allies or in 
rancor toward our enemies. Always 
among them have been scholars and 
jurists who hold to the ideal of an 
independent bench. And among us, 
also, there are some who candidly 
would use courts as an instrument of 
power and many more who favor all 
of the premises of that philosophy 
without recognizing the conclusion. 
The ease with which men thought- 
lessly fall into step with this philoso- 
phy is strikingly demonstrated by the 
attitude of many people toward the 
trial of war criminals. 


Trial of War Criminals 


I have no purpose to enter into 
any controversy as to what shall be 
done with war criminals, eithe: high 
or humble. If it is considered good 
policy for the future peace of the 
world, if it is believed that the ex. 
ample will outweigh the tendency to 
create among their own countrymen 
a myth of martyrdom, then let them 
be executed. But in that case let the 
decision to execute them be made as 
a military or political decision. We 
must not use the forms of judicial 
proceedings to carry out or rational- 
ize previously settled political or 
military policy. judicial 
trials conducted by us will destroy 
confidence in the judicial process as 
quickly as those conducted by any 


Farcical 


other people. 

Of course, if good faith trials are 
sought, that is another matter. I am 
not so troubled as some seem to be 
over problems of jurisdiction of war 
criminals or of finding existing and 
recognized law by which standards 
of guilt may be determined. But all 
experience teaches that there are 
certain things you cannot do under 
the guise of judicial trial. Courts 
try cases, but cases also try courts. 

You must put no man on trial 
before anything that is called a court, 
if you are not prepared to establish 
his personal guilt. I do not, of course, 
mean that every step must be taken 
technical com- 
mon-law rules of proof. The evi- 
dence to be received depends upon 
what the circumstances make avail- 
able. 
judicial trial except to reach a judg- 
ment on a foundation more certain 


in accordance with 


But there is no reason for a 


than suspicion or current rumor. 
Men of our tradition cannot regard 
any proceeding as a trial that does 
not honestly search for the facts, 
bring forward the best sources ol 
proof obtainable, critically examine 
testimony. But, further, you must 
put no man on trial if you are not 
willing to hear everything relevant 
that he has to say in his defense and 
to make it possible for him to obtain 
evidence from others. Nothing more 
certainly discredits an inquiry than 
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to refuse to hear the accused, even if 
what he has to say borders upon the 
immaterial or improbable. Ob- 
servance of this principle is of course 
bound to make a trial something of 
a sounding board for the defense. 
We all remember the war-guilt trials 
which were begun by the Nazis and 
their collaborators in France. The 
court was at once put to the choice 
of suppressing the defense or of al- 
trial to become some- 
instrument for dis- 


lowing the 
thing of an 
seminating the views of the accused. 
Any United Nations court that 
would try, say, Hitler or Goebbels 
would face the same choice. That is 
one of the risks that are taken when- 
ever trials are The 


ultimate principle is that you must 


commenced. 


put no man on trial under the forms 
of judicial proceedings if you are not 
willing to see him freed if not proven 
guilty. If you are determined to ex- 
ecute a man in any case, there is no 
occasion for a trial; the world yields 
no respect to courts that are merely 
organized to convict. I am not argu- 
ing against bringing those accused of 
war crimes to trial. I am pointing 
out hazards that attend such use of 
the judicial process—risk on the one 
hand that the decision which most 
of the world thinks should be made 
may not be justified as a judicial 
finding, even if perfectly justified as 
a political policy; and the alternative 
risk of damage to the future credit 
of judicial proceedings by manipula- 
tions of trial personnel or procedure 
temporarily to invest with judicial 
character what is in fact a political 
decision. I repeat that I am not 
saying there should be no trials. I 
merely say that our profession should 
see that it is understood that any 
trials to which lawyers worthy of 
their calling lend themselves will be 
trials in fact, not merely trials in 
name, to ratify a predetermined re- 
sult. 


Law Is More Than Power 
Of course there is a school of cynics 
in the law schools, at the Bar and 
on the Bench who will disagree, 
and many thoughtless people will 


see no reason why courts, just like 
other agencies, should not be policy 
weapons. It is a popular current 
philosophy, with adherents and 
practitioners in this country, that 
law is anything that can muster the 
votes to be put in legislation, or 
directive, or decision and backed 
with a policeman’s club. Law to 
those of this school has no founda- 
tion in nature, no necessary harmony 
with higher principles of right and 
wrong. They hold that authority is 
all that makes law, and power is all 
that is necessary to authority. It is 
charitable to assume that such ad- 
vocates of power as the sole source 
of law do not recognize the identity 
of their incipient authoritarianism 
with that which has reached its awful 
climax in Europe. 

But we can have nothing in com- 
mon with the cynics who would have 
us avoid disillusionment by having 
no ideals, who think that because 
they do not believe in anything, they 
cannot be fooled. We must keep 
the faith roughly stated by Lord 
Chief Justice Coke that even the 
King is “under God and the law.” 
I confess even to mid-Victorian 
romanticism which believed that 
“Thrice armed is he whose cause is 
just.” OF course, these are difficult 
concepts for the most wise to delimit 
and apply and easy for the most shal- 
But unless there is 
these 


low to ridicule. 
something of substance in 
teachings, there is nothing to law 
except the will of those who have 
the power. 


International Law Sanctions 
It is chiefly those who hold this 
idea of law who belittle interna- 
tional law because it lacks formal 
commitments of force to back up its 
precepts. This attitude, which con- 
siders itself a very practical one, I 
think misconceives the nature of 
law, the almost inevitable character 
of so many of its principles in a 
world ordered by any semblance of 
reason, and the influences which give 
it acceptance, vitality, and authority. 
The fact that a principle of inter- 
national law does not readily 
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translate into a court mandate, with 
an executive power committed faith- 
fully to execute it does not mean that 
it may with impunity be violated. 
Twice Germany has demonstrated 
that flagrant disregard of interna- 
tional law will call into being an 
ad hoc force for its vindication. In 
August, 1914, Von Bethmann-Holl- 
weg stood before the German Reichs- 
tag at the beginning of a war in 
which Germany held every card but 
one. He confessed the lack of that 
one. He said, “Gentlemen, we are 
now in a state of necessity, and neces- 
sity knows no law. Our troops have 
occupied Luxembourg; perhaps they 
have already entered Belgian ter- 
ritory. Gentlemen, this violates the 
rules of international law. . . . The 
wrong—I speak openly—the wrong 
that we now do, we will try to make 
good again, as soon as our military 
ends have been reached.” 
Bethmann-Hollweg’s miscalcula- 
tion consisted of believing that in- 
ternational law was backed by no 
force because no such force was 
then visible. But he was at least an 
intellectually honest man who knew 
legal right from legal wrong. His suc- 
cessors belong to the school which 
denies there can be a legal wrong if 
it has the votes or the artillery on 
its side. By every calculation based 
on naked force Germany should sit 
astride the world today. But lawless- 
ness, violations of what plain people 
think of as “rights”—rights of 
minorities, rights of individuals, 
rights of nations—have twice roused 
moral forces which have supplied 
the military force to undo German 
might. Nothing disintegrates power 
like lawlessness, nothing makes force 
so effective as the sentiment of people 
that it is somehow defending the 
right and is exercised in harmony 
with the higher moral values. So I 
think we need not worry too much 
about absence of sanctions for in- 
ternational law or let disputes as 
to details obscure the ultimately im- 
portant things. We may go forward 
on the assumption that reason has 
power to summon force to its sup- 
port, confident that acceptable moral 
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standards embodied in law for the 
governance nations will so appeal 
to the better natures of that 
somehow they will ultimately vouch- 
safe the force to make them prevail. 
If this were not so, the quicker “civ- 
to bits, the 


men 


ilization’”’ were blown 


better. 


Justice vs. Patriotism 


It is futile to think, as extreme 
nationalists do, 
international law that is always work- 
ing on our side. And it is futile to 
think that we can have international 
courts that will always render the 
decisions we want to promote our in- 
We cannot successfully co- 
operate with the rest of the world in 
establishing a reign of law unless we 
are prepared to 

have that law 

sometimes oper- 

ate against what 

would be our 

national advan- 

tage. In our in- 

ternal affairs we 

have 
rely upon the 
judicial process 
to settle individ- 
ual controversies 
and grievances 
and even those 
between states 
of the Union, 
not because 
courts always 
render right 


that we can have an 


terests. 


come to 


Your sons, 


lar sporting spirit we must look upon 
any international tribunal, not as one 
whose decision always will be wel- 
come or always right or wise. But the 
worst settlement of international dis- 
putes by adjudication or arbitration 
is likely to be less disastrous to the 
loser and certainly less destructive to 
the world than no way of settlement 
except war. And we will not suffer 
the worst of decision, but will benefit 
from the judicial process at its best 
if we insist upon the independence 
and intellectual integrity of any in- 
ternational tribunal which purports 
to arbitrate or adjudicate controver- 
sies between states. I always have 
found a great measure of professional 
pride and inspiration in the story I 
have heard and often repeated about 
Alaskan 


Lord Alverstone. In the 


TO THE AMERICAN PEOPLE: 


We, upon whom hes been pleced the responsibil- 
ity of leading the American forces, appeal to 
you with all possible earnestness to invest in 
War Bonds to the fullest extent of your 


husbands and brothers who are stand- 
ing today upon the battlefronts are fighting 

for more than victory in war. 
ing for a new world of freedom and peace. 


They are fight- 


Boundary between the 
United States and Great Britain, an 
arbitration commission was set up, 
consisting of an equal number of 
nationals of each. Of course no de. 
cision could be reached unless at least 


dispute 


one arbitrator voted against the in- 
terests of his own country. 
pened that Lord Alverstone, named 
to the commission by Great Britain, 


It so hap- 


joined in an award in favor of the 
United States. The storm of citi 
among his countrymen was 
fierce. The attnibuted to 
Alverstone embodied in few words 
about all that I have taken a half hour 
It was an attitude followed 


cism 
answer 


to say. 
by Mr. 
joined in deciding a later arbitration 
against the United States. It is, I think, 


Justice Van Devanter, who 


the shortest explanation of the suc 

cess with which 

this country and 

Great Britain 

for well over a 

century have 

been able to set- 
ciffer- 
ences by peace- 
ful means. Alver- 
stone’s reply to 
criticism was 
simply, “If when 
any kind of ar- 
bitration is set 
up they don't 
want a decision 
based on the law 
the evi- 
they must 


tle thei 


and 

dence, 
not put a Brit- 
ish judge on the 


judgments, but capacity. 

because the con- commission.” 
sequences of Give us not only the needed implements of war, That is the spirit 
wrong or unwise but the assurance and backing of a united in which dis 


decisions are not 
so evil as the an- 
archy which re- 
sults from hav- 
ing no way to 
obtain any deci- 
sion of such 
questions; in 
which case each 
will take thé law 
into his own 
And in 
simi- 


hands. 
somewhat 
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people so necessary to hasten the victory and 
speed the return of your fighting men. 


ee ee, 


Dasilh 4 fat 


2 i 


putes between 
states or between 
individuals must 
be decided, and 
spirit in 

decisions 
be ac- 

if the 
is ever 


the 
which 
must 
cepted, 
world 
truly to be ruled 
by law instead of 
by the wills of 


men in power! 
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International Justice Requires 


the World Court 





Excerpts from an address 
before the American-Irish 
Historical Society, April 28, 
1945, 





| i alge 


We are at present in one of those 
crucial periods in the history of man- 
kind. 
that a free, secret ballot taken all 
would reveal the 
voting eagerly 


I am profoundly convinced 
over the world 
earth’s population 
and overwhelmingly for a world se 
curity organization. The visible evi- 
dences of suffering and devastation 
are before us with awful intensity. 
The mood of the world today is its 
one hope of being saved from a rep- 
etition of this holocaust. The time 
to take action is now. 

We have seen how easy it is for 
men of ill will to make capital out 
We 
have seen them foment the conflict 


of the misfortunes of nations. 


of rival nationalisms. We have seen 
how false ideologies, sown in hatred 
and fertilized by promises of revenge, 
lull entire peoples into mistaken be- 
liefs. The death of national social- 
im as a world power is no guaran 
tee that other forms of the Fascist 
eed will not spring up with new 
polsons, new promises to struggling 
people that the millennium will be 
theirs if only they will hate their 
neighbors. | 

The inevitable result of false ide- 
dlogies is a teaching that leads 
fations to put material values above 
Spiritual values; to place the power 
of the State above the dignity of the 
individual, of the family or the com- 


by Thomas E. Dewey 
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munity—of God Himself. The re- 
sult is a nation of aggressors, which, 
as surely as night follows day, means 
military aggression will come and a 
world again be plunged into war. 


State Is for the Individual 


We know these things today. The 
problem is to make sure that we con- 
tinue to bear them in mind clearly 
after the war. We need above all 
things to bear constantly in mind 
that the State exists for the individ- 
ual, to secure his welfare, his freedom 
and his opportunity. 

Just now we all inhabit, as it 
were, a small island in time, a 
breathless period of confusion and 
historic decisions. Widely differing 
views are current about the status 
of nations, about economic and social 
concepts. We differ even about the 
extent to which the new interna- 
tional organization shall be subject 
to concepts of basic justice. Some 
people doubt—wrongly, I believe— 
the capacity of such an organization 
even to make revisions aimed at an 
ever improving world order. 

We are in this confused island 
of time because the pace of world 
events just now is so great as to make 
constructive thinking most difficult. 
Yet we need right now, more than 
ever before, a clear picture of exactly 
where we are going and of the ulti- 
mate ideal we seek to achieve. 

The work of the San Francisco 
Conference will be divided into four 
main steps. The first will deal with 
the preamble and statement of prin- 
ciples, the second with the Assembly 
and its powers, the third with the 


Council and the fourth with the 
Permanent Court of International 
Justice. 

In my opinion, the Court, of 
which we hear so little, is the heart 
and the soul of all our efforts. It 
represents, in truth, the ultimate 
ideal. The other matters are essen- 
tial. They will be essential for many 
years. But if we do not lift our eyes 
and our hopes to the higher level 
of settlement of disputes by legal 
process, we have made little progress 
away from international rule by force 
alone. 


Views Court as Determinative 


As society became more highly de- 
veloped, so did the legal rights of 
individuals, and disputes were taken 
as a matter of course to the estab- 
lished law courts of the community. 

Of course, we need a policeman 
in our own community. And most 
certainly we need a policeman with 
all adequate force to prevent war in 
the world. But above the policeman 
there must be a court of justice. 

It is for this reason that I believe 
that the fourth major part of the San 
Francisco Conference, of which we 
have heard so little, is the part which 
will finally determine whether we 
have succeeded in starting down the 
true road to the final abolition of 
war. For the World Court is the con- 
science of mankind determining, 
under principles of justice, the dis- 
putes which otherwise would bring 
down on us another holocaust. It 
represents the rule of reason over 
rule by force. 

It would be folly to overlook the 
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fact that a few nations hold an over- 
whelming preponderance of power 
in this world. But the rights of na- 
tions must not forever depend upon 
their natural resources in steel or oil 
or magnesium or their ability to 
build navies or robot bombs. 

All statements of high principles 
or mechanics of debate and proce- 
dure will be worthless unless man- 
kind comes some day to recognize 
that all peoples, great or small, have 
rights — Costa Rica as well as the 
United States, Panama as well as Rus- 
sia, Belgium as well as Great Britain. 
The hope of the world today is to 
get on a staircase which leads to a 
higher level of international mor- 
ality. The large and powerful na- 
tions must acknowledge the principle 
that as all individuals are equal be- 
fore the law of their State, all nations 
are equal before the law of nations. 

This International Court will in 
no sense be a substitute for the world 
organization now being drawn to- 
gether at San Francisco. Rather, it 
will be an integral part of it just as 
the judicial system is a part of our 
national Government. What we 
hope for first is the fusing of man- 
kind’s aspirations into an interna- 
tional charter defining principles of 
conduct as basic to the world organ- 
ization as our Constitution and the 
Ten Commandments are basic to 
American life. Then, as the years 
pass, a body of international law will 
develop around that charter. The 
assembly and security council of the 
world organization will arrive at de- 
cisions in conference which will es- 
tablish patterns of procedure and 
juristic justice which will develop 
the field of operation of the Court 
within the framework of the inter- 
national Charter. 


Envisages Code of Morality 
Ihere will then emerge a body of 
international law based on funda- 
mental principles of morality and the 
Court will deal not only as in the 
past, with disputes on marginal mat- 
ters, important as they may be, but 
with problems basic to the integrity 
of world order. It is conceivable 
that eventually the Assembly and 


296 


American Bar Association Journal 


Council will lay down laws with 
which the Court will deal in build- 
ing the ideal of international justice. 
Then, at last, we shall have a system 
of law implementing the funda- 
mental principles, defining how 
nations shall conduct themselves in 
their relations with each other. In- 
cluded in that system of international 
law will be a code of morality, pro- 
tecting minorities, safeguarding small 
nations and emphatically outlawing 
the horrors against civilians which 
have recently been revealed as our 
armies marched through Germany. 


Hague Court Held Mere Panel 
The first permanent Court of Inter- 
national Justice still exists, although 
it has not functioned for seven years. 
To begin with, it was an adaptation 
of the basic idea of our own federal 
system. It was the realization of a 
dream of centuries of great minds. 
Its origin is back in the history of 
ancient Rome, when the Praetorian 
Court settled disputes between for- 
eigners according to their own cus- 
toms. 

The last attempt to bring about 
American participation in the World 
Court was defeated in 1935 by a 
small but exceedingly vocal minor- 
ity. The opposition seems strange 
in the light of history. For the Gov- 
ernment of the United States has 
been on record in favor of the peace- 
ful settlement of international dis- 
putes since the earliest days of the 
republic. 

In more recent times, a Presi- 
dent of the United States instructed 
his Secretary of State, John Hay, to 
draft plans for a court to decide 
questions of agreement among all 
nations “excepting such as may relate 
to or involve their political inde- 
pendence or territorial integrity.” 
That President was William Mc- 
Kinley, acting in 1899. 

The Permanent Court of Inter- 
national Justice was established in 
1922, according to plans drafted by 
a commission of which Elihu Root 
was a member. Substantially, it was 
the embodiment of Theodore Roos- 
evelt’s original idea. In December, 


1925, Senator Irvine Lenroot of Wis. 
consin pointed out correctly on the 
floor of the Senate that “this Court is 
American in its origin.” 

In 1929 Elihu Root entered the 
picture again. The opposition had 
succeeded in preventing any partici. 
pation by the United States. Mr. 
Root submitted a plan for revising 
the statute of the Court. With some 
modification it was adopted. Presi- 
dent Hoover and Secretary Stimson 
signed the procotol but the Senate, 
as we know, never ratified. 

In spite of this, the Permanent 
Court of International Justice de- 
cided many important cases. It is 
of fundamental importance that we 
realize today that, despite its weak- 
this Court handed down de- 


ness, 
cisions which were the means of 
averting two wars: one between 


Greece and Bulgaria in 1925; anothe 
between France and Turkey in 1927 


Court Defined Nation's Duties 
It laid down important principles 
which established valuable prece- 
dents. It rendered service in defin- 
ing the obligations of nations under 
treaties. The Court’s decisions have 
been codified by legal scholars and 
the volumes containing the result 
form an already substantial body of 
sound international law. 

All arguments for and against 
our participation in the interna 
tional Court have been strictly non- 
partisan. For years the platforms of 
both major political parties have 
been unequivocally in favor of it. 
In 1935 a distinct majority of Sena 
tors wanted to ratify—the vote was 52 
to 36. But the affirmative votes were 
less than the required two-thirds. 

One principal argument of the 
opposition was that taking part in 
the Court would sacrifice our sover 
eignty. Now, I don’t know anyone 
in this country who wants to scuttle 
the sovereignty of the United States 
of America. 

Sovereignty, in the light of mod- 
ern history, is the right to use inher- 
ent power to achieve the greatest 
good for the greatest number. It 
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What Has the Tax Court of the 
United States Been Dong ? 


by Honorable J. Edgar Murdock 


Congress in 1924 created a new tri- 
bunal, then known as the Board of 
Tax Appeals, which, through succes- 
sive changes, is now The Tax Court 
of the United States. One of the pur- 
poses was that the opinions of this 
new tribunal should serve as guiding 
precedents in the field of internal 
revenue. Another was to provide a 
tribunal, independent of the Bureau 
of Internal Revenue, which would 
make impartial determinations of 
questions of fact and of law after full 
hearing before payment of the tax. 
Taxpayers sought such a tribunal to 
them the hardship, 
sometimes extreme and even fatal, of 
paying their tax before they could 
question the Commissioner’s deter- 
mination by a suit for refund in a 
District Court or the Court of Claims. 

Phe first petition was filed on July 
30, 1924. Since then, over 120,000 
proceedings have been instituted, in- 
volving almost four billion dollars of 
tax, an average of more than $31,500 
per docket number. Only about 4,500 
of these proceedings are still pend- 
ing, which means that more than 
115,000 have been closed, an average 
of about 5,700 a year. 
mately, one-third are closed by writ- 
len opinions, a few are dismissed for 
various reasons, and the remainder 
are settled by the parties. Individual 
judges have at times written more 
than 100 opinions a year and, at the 
other extreme, one Judge was re- 
quired to spend more than a year 
hearing the evidence in a single case. 
The all-time average for the court has 
been 950 opinions, closing 1400 cases, 
aMnually, or an average of more than 
§0 opinions per Judge per year. This 


relieve from 


Approxi- 


is quite an accomplishment for 
Judges of a trial court, who must 
spend a part of their time hearing 
the evidence. The first case was de- 
cided 28 days after the petition was 
filed. John H. Parrott, 1 B.T.A. 1. 
The court has not been able to main- 
tain that record, but it does keep its 
calendars current so that there are 
now pending only enough cases to 
keep the court busy for one year. New 
cases are being filed at the rate of 
about 4,500 per year and at least as 
many are closed each year. How has 
this task been accomplished? How is 
this court organized? What is its 
modus operandi? What are the ques- 
tions involved in tax cases? And is 
the work dull and narrowing or in- 
teresting and broadening? 

The Tax Court of the United 
States is apparently the largest uni- 
fied court in the United States. In- 
deed, any larger court might prove 
too cumbersome. There are 16 
Judges. It is a single court and not 
16 separate courts. The Judges and 
employees all reside in Washington, 
D. C., where the office for the trans- 
action of the business of the court is 
located, where all pleadings must be 
filed, and where all motions are 
heard. It has courtrooms there but 
the Judges ride circuit at more or less 
regular intervals each year for the 
purpose of holding hearings on the 
merits in about 50 principal cities 
scattered over thecountry. This isdone 
for the convenience of taxpayers so 
that they will not have to travel long 
distances with their witnesses in 
order to present their cases. This 
practice has been a great boon also 
to the Bureau in recent years since 


PRESIDING JUDGE, TAX COURT OF THE UNITED STATES 


it decentralized its general counsel 
and technical staffs. The court has 
courtrooms of its own in Chicago 
and in New York. Elsewhere, it must 
borrow a courtroom, usually from a 
local federal court. The Judges sit 
individually, except that occasionally 
cases are heard by multiple divisions. 
The court has the right to use com- 
missioners, as does the Court of 
Claims, but so far it has not followed 
that procedure. The Judges are ap- 
pointed. by the President, with the 
advice and consent of the Senate, for 
12-year terms. The salary is $10,000 
per year with no retirement, old age, 
or pension privileges provided. 

There are 112 employees of the 
court. About one-half of these are 
secretaries, stenographers or law 
clerks directly under the Judges. The 
court employs no engineers, account- 
ants, or professional men other than 
lawyers. The Secretary of the court 
supervises 28 employees who keep 
the financial and statistical records, 
arrange for printing and publication 
of the opinions of the court, report 
those opinions, purchase material, 
handle mail, and provide messenger 
service. The Tax Court is a court of 
record and maintains the necessary 
dockets and files. This part of the 
work is under the supervision of the 
Clerk, assisted by 18 employees en- 
gaged in making docket entries of 
each step of each proceeding, filing 
papers, arranging the calendar of 
cases for trial, acting as clerk at the 
trials and preparing records for 
appeal. 

The court has carefully selected 
and trained a staff of law clerks to 
assist its Judges. They are a capable 
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group. Each law clerk is assigned to 
one Judge. Each Judge chooses his 
law clerk to suit his own purposes. 
Some prefer a man who has had con- 
siderable experience, while others 
prefer young men, well educated and 
well trained in the law, even though 
they have had no tax experience. The 
present staff includes a number of 
very capable lawyers who have been 
with the court for many years, as well 
as some promising younger men. The 
court is constantly losing men from 
its staff to private firms which are 
able to pay them more money. This is 
not entirely a disadvantage to the 
court, which has learned that well 
educated, intelligent, and ambitious 
young men are eager to obtain train- 
ing with the court in tax matters so 
that they may go out into private 
practice with this experience as an 
additional asset. The court is always 
on the lookout for recruits of this 
type, preferably men who have had 
at least a few years experience in the 
practice of law. The law clerks are 
reasonably well paid in money, but 
the experience which they gain is 
perhaps of even greater value. T'wen- 
ty-nine men have graduated from this 
school of experience and are doing 
excellent work in private practice, 
while eight employees have gone into 
the armed forces of the United States. 

The cases are heard in the same 
way as cases are heard in a District 
Court sitting without a jury. The 
court has no information about a 
case except that which is shown by 
the pleadings and the evidence in- 
troduced into the record before it. 
The hearings are stenographically 
reported by court reporters. The 
court decides each case upon the rec- 
ord made. A taxpayer institutes a 
proceeding before the Tax Court by 
filing a petition within 90 days after 
the mailing by the Commissioner of 
a notice of deficiency. The taxpayer 
is supposed to set forth in the peti- 
tion a statement of facts showing 
jurisdiction in the court, assignments 
of error committed by the Commis- 
sioner, and’ a full statement of the 
facts relied upon by the taxpayer to 
show that these errors were commit- 
ted. The case is at issue and ready 
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for hearing when the Commissioner 
answers, unless he has set forth af- 
firmative matter in his answer which 
calls for a reply upon the part of the 
taxpayer. The case is then set for 
trial, usually at or near the place re- 
quested by the petitioner. One of the 
Judges is assigned to hear that cal- 
endar, the parties present their evi- 
dence, the Judge rules upon objec- 
tions, the stenographic notes are 
transcribed, thereafter the parties 
usually file complete briefs, and, 
next, the Judge prepares findings of 
fact and an opinion. Congress has 
wisely required that the procedure 
be formal and judicial in character, 


but the court by its rules and prac- - 


tice has attempted to make these pro- 
ceedings simple and straightforward, 
in accordance with the most modern 
trends of court procedure. The court 
exercises no regulatory, investigatory, 
administrative, or policy-forming 
powers but merely decides the ques- 
tions of fact and law in the cases 
coming before it. Cf. Final Report 
of Attorney General’s Committee on 
Administrative Procedure; Report of 
Brownlow Committee, Sen. Doc. No. 
8, 75th Cong., Ist Session. Appeals 
lie to the Circuit Court of Appeals. 


The Judges of the Tax Court, as 
required by law, elect one of their 
members Presiding Judge at least 
once every two years. One of his 
duties is to handle the many admin- 
istrative problems of the court. Prob- 
lems of personnel, of duties to be 
performed, of the budget, and the 
problem of arranging for the trial 
of the cases, are all his. He must, with 
the assistance of his staff, consisting 
of the Clerk and others, calendar for 
hearing about 4,000 cases every year 
in 50 different cities and make all 
arrangements incident thereto. He 
must see that there are enough cases 
on each calendar to justify the ex- 
penditures entailed in hearing that 
calendar, that there is no unavoid- 
able delay in hearing the cases ready 
for trial at the various cities, and 
that a courtroom and a Judge are 
available. No Judge must be _per- 
mitted to run out of cases or be bur- 
dened with so many at a time that 
they will become inordinately old in 


his hands before being decided. Cal- 
endars must be arranged almost con 
tinuously in New York; less fre. 
quently at such places as Seattle and 
Miami. Care must be taken in ar. 
ranging these calendars so that some 
attorney for the Government or for 
scheduled to be 
at two different places at the same 
The 
ranged well in advance so that the 


taxpayers is not 


time. calendars must be ar- 
parties, their counsel, and their wit- 
nesses may make ample preparations. 

But an even larger task of the 
Presiding Judge is to review every 
opinion which the other 15 Judges 
The statute requires each 
Judge to hear and decide the cases 
assigned to The Presiding 
Judge, for example, may assign a 
calendar of cases at Denver, Col- 
orado, to one of the Judges. That 
Judge goes to Denver, hears those 
cases, returns to Washington, and, 
after the briefs are filed, he writes 
an opinion in each case including, 
wherever appropriate, findings of 
fact. The statute provides that each 
opinion and findings of fact thus 
written shall become the opinion 
and findings of the court unless, with- 
in 30 days after having been for- 
warded to the Presiding Judge, the 
latter directs review by the full 
court. Thus, the Presiding Judge 
must consider every opinion written 
by the other 15 Judges. The Judges 
frequently confer with one another 
in regard to the cases upon which 
they are working. The Presiding 
Judge gives the other Judges the 
benefit of his thoughts in connection 
with their cases which he is review- 
ing and he tries to refer to the full 
court all cases involving any import- 
ant new principle, doubtful cases 
and cases which may be in conflict 
with some other decision of the 
court. He resolves doubts in favor of 
court review. This procedure is de. 


write. 


him. 


signed to prevent conflict, to bring 
about uniformity, and to gain the 
benefit of consideration by more 
than one mind of the various ques 
tions presented. 

All of the opinions of the court 
are published, in that they are made 
public, but Memorandum Opinions 
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are not published in printed form 
or included in the bound volumes of 
the reports of the court. The Presid- 
ing Judge also decides whether an 
opinion is or is not to be printed. 
fhe Memorandum Opinions, that 
is, the ones that are not printed, are 
supposed to be limited to those hav- 
ing no value as a precedent. They 
include any case decided solely up- 
on the authority of another, cases 
involving subjects already well cov- 
ered by opinions appearing in the 
bound volumes of the reports, fail- 
ure of proof cases, and some others. 
Doubts as to whether a case should 
be in memorandum form or printed 
are resolved in favor of printing. If 
counsel finds in a Memorandum 
Opinion some precedent of value, he 
may cite it effectively in his brief, 
even though the opinion does not 
appear in the bound volumes of the 
reports of the court. 

The 
every Friday for the purpose of dis- 
formulating 


court meets in conference 
cussing its problems, 
policies, changing its rules when 
necessary, and considering the cases 
which have been referred to it by the 
Presiding Judge. Copies of the opin- 
ions to be reviewed have been cir- 
culated well in advance and the 
Judges come prepared for a full dis- 
cussion of the cases. Frequently, the 
Presiding Judge has distributed a 
memorandum explaining why a par- 
ticular case has been referred to the 
court and expressing his views there- 
on. Not infrequently Judges use this 
same method to acquaint the other 
Judges with their views in advance 
of the meeting. The Presiding Judge 
acts as chairman of these conferences, 
and the 16 Judges sit around one 
large table. Each case is brought up 
for discussion at the conference and 
views are expressed freely, forcefully 
and directly. A vote is taken at the 
end of the discussion on each case 
and the result determines whether 
the opinion stands or falls. If it falls, 
the author may be persuaded by the 
discussion to make some changes, or 
he may adhere to his original opin- 
ion, in which event the Presiding 
Judge will assign the case to some 
other Judge to write up the majority 


views. The new opinion, whether by 
the same hand or a new one, will 
invariably come back to the confer- 
ence for further discussion and a 
vote. It will be seen from the above 
that dissenting and concurring views 
are published only in opinions re- 
viewed by the court. However, if any 
Judge of the court disagrees with an 
opinion which has been published 
without being reviewed by the court, 
he can ask to have it considered by 
the full court. For twenty years these 
conferences have produced lively, 
stimulating, and most beneficial dis- 
cussions. The Judges feel that these 
open discussions have probably con- 
tributed more to the success of the 
court than has any other single pro- 
cedure or practice, and it is their de- 
sire that they continue in full vigor. 

‘The ‘Tax Court has received great 
assistance in its work from outside 
sources. Ihe Commissioner of Inter- 
nal Revenue, the Chief Counsel of 
the Bureau of Internal Revenue, and 
their staffs have been co-operative and 
helpful in many ways. The court can 
handle only a limited amount of liti- 
gation and could be swamped easily 
with cases if the Bureau were to fall 
down, even for a short time, in its 
efficient collection of the enormous 
revenues without litigation. Likewise, 
the excellence and co-operation of 
the tax bar, which is now scattered 
all over the country, has been most 
beneficial. An effective pre-trial pro- 
cedure or substitute for pre-trial pro- 
cedure has been developed. The court 
sends out notices that certain cases 
will be called for trial on a certain 
day at a certain place. These notices 
are sent out well in advance of the 
hearing. The attorney or Technical 
Staff representative having charge of 
one of these cases for the Bureau, 
who is located at the place set for 
the hearing, then sends an invitation 
to the counsel for the petitioner to 
come in and discuss the case to the 
end that it might be settled in whole 
or in part, or the facts stipulated in 
whole or in part. This system has 
worked most successfully for many 
years. The court encourages it in every 
way and reaps tremendous benefits. 

A majority of the cases coming 


The Tax Court 


before the court are income tax cases, 
but many involve excess profits tax, 
estate tax, or gift tax, and recently 
the court has been given jurisdiction 
over processing tax cases and also 
cases involving determinations of ex- 
cessive profits under war contracts 
which have been subject to renegoti- 
ation. The court has authority to 
determine over-payments, and also 
in some cases its jurisdiction is based 
upon a claim for refund. It does not 
have concurrent jurisdiction with 
the District Courts in cases based 
upon claims for refund. Consider- 
able duplication of effort might be 
avoided if it had such jurisdiction. 
Forty-five million tax returns are 
filed every year, and in most instances 
the Commissioner and the taxpayer 
agree upon the amount of tax due. 
They are unable to agree in only a 
very small percentage of the cases, 
but most of those cases come to the 
Tax Court. Thus the cases which the 
court must decide are, for the most 
part, the difficult cases, the large 
cases, and the border-line cases. While 
taxes are based upon figures and ac- 
counting, nevertheless, the underly- 
ing figures in the cases coming before 
the court are generally not in dis- 
pute. Once the court has decided 
some substantive question of law, the 
parties frequently agree as to figures 
and even as to the amount of tax. 
This is probably due to the fact that 
mathematics is an exact science and, 
as a consequence, the parties are usu- 
ally able to iron out their differences 
insofar as figures are concerned 
without calling for any assistance 
from the court. The questions in- 
volved in the cases coming before the 
court cover practically the entire field 
of the law. Questions are constantly 
arising based upon the law of cor- 
porations, partnerships, agency, com- 
munity property, real and personal 
property (reversions, remainders, 
leaseholds, joint tenancy, tenancy by 
the entirety, tenants in common, the 
rule against perpetuities, etc.), trusts 
(testamentary, inter vivos, express, 
resulting, passive and active) , insur- 
ance, contracts, wills, domestic rela- 
tions, descent and distribution, res 
(Continued on page 316) 
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The Charter of the Golden Gate 


At or about the time of the arrival of this issue on the 
desks of its readers, the San Francisco Conference will 
come to fruition, and the resultant Charter, with an 
attached Statute for an international court of justice, 
will be submitted for the judgment of the peoples of 
the United Nations and for ratification or rejection 
according to the constitutional processes of the respec- 
tive countries. 

The Conference itself has been one of the dynamic 
and unforgettable events in the long history of man- 
kind. Great strides of progress have been made toward 
friendliness, understanding, removal of ancient suspi- 
cions and rivalries, and open-mindedness as to others’ 
points of view. The development of a sense of unity 
and fidelity to world-wide standards of fair play and of 
being accustomed to the amicable adjustment or adjudi- 
cation of disputes according to reason and justice, are 
likely to be epoch-marking, for a new order in inter- 
national relationships. 

In a fundamental and enduring sense, this inculca- 
tion and growth of an international conscience and of 
loyalties which are not contravened by locality, lan- 
guage, race, creed, ideology, or national allegiance, may 
be more important than the particular documents and 
structures which are the immediate products of this 
gathering. Mechanics would fail if the spirit were 
lacking. 

When the Conference completes and attests its work 
at this stage, then will come the great issue as to the 
acceptance of it by the people and the Senate of the 
United States. No American should make up his mind 
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in advance of a fair appraisal of the probable conse. 
quences of ratification or rejection. No one should 
align himself in opposition for any except the most 
weighty and full-considered reasons. Highly important 
issues still hang in the balance, in the deliberative 
processes of the Conference. A long step backward as 
to international adjudication was indicated in the pre- 
liminary actions against retaining the present World 
Court as an institution. To start afresh for a “new 
Court” would leave the world without an International 
Court for more than a year, at a most critical time. 

With the purposes animating the Conference and 
the Charter, nearly all Americans are in wholehearted 
accord. They have hoped and prayed that the outcome 
will be such as to create an overwhelming public opin- 
ion for ratification. Truly these treaties have been 
drafted with the advice and approval of leading mem- 
bers of the Senate and the House of Representatives at 
every stage. The consultations have been continuous 
and invaluable. No trace of partisanship has ever ap- 
peared in the deliberations. The American delegation 
has tried to do a team-work job in a manner faithful to 
the best traditions of representative government. The re- 
sults are hopefully awaited with unusual confidence that 
ratification will be far preferable to the consequences 
of rejection. 

Appropriately, this issue is devoted largely to reports 
from the Conference, where the American Bar Associa- 
tion has been continuously represented, and to informa- 
tive discussion of issues pertaining to the Conference. 


’ 


“A Peace Rooted in Justice and in Law 


It would be difficult to over-estimate the salutary effect 
upon the San Francisco Conference and upon the 
peoples of this and other lands, of the strong emphasis 
which President Harry S. Truman has repeatedly 
placed upon the establishment of justice and law as a 
primary objective of the new international organization 
for peace and security. 

The Dumbarton Oaks Proposals as issued last 
October 7 did not refer to justice or to international 
law as guiding criteria or as objectives of action under 
the Charter. The American Bar Association and its 
Committee on Proposals for International Organiza- 
tion were the first to bring this singular omission con- 
spicuously to public attention. The Association urged 
that “to establish justice” and to strengthen the author- 
ity of international law should be stated as cardinal 
purposes, in the preamble of the Charter. Members of 
the American delegation to the Conference championed 
the substance of this recommendation. 

President Truman’s address in opening the Con- 
ference placed the emphasis where it belonged; and the 
spokesmen for nation after nation, at the plenary ses 
sions, spoke out strongly for justice and for law and 
for international adjudication as a substitute for force 
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and arbitrary decisions. On taking office, he had stressed 
before the Congress “the obligations resting upon all 
nations, large and small, not to use force in interna- 
tional relations except in defense of law.” 

To the Conference and its assembled delegates, he 
declared that “Justice remains the greatest power on 
garth. To that tremendous power alone will we sub- 
mit.” In announcing the end of the war against Ger- 
many on May 8, he reiterated his demand for ‘“‘a peace 
rooted in justice and in law.” 

This is heartening emphasis on the most deeply- 
rooted of all American ideals of government and of in- 
dividual right. These declarations came at a most 
opportune time. They have profoundly influenced the 
Conference and the Charter. Justice and international 
law will be emphasized as controlling considerations. 

Two other utterances by American statesmen should 
be mentioned as contributing to the fortunate shift in 
emphasis. Governor Thomas E. Dewey's forthright plea 
for the World Court and for international law confirmed 
the non-partisan character of American support for 
those objectives. Associate Justice Robert H. Jackson, 
of the Supreme Court of the United States, gave a time- 
ly warning on April 13 that the independence and the 
competence of the judges of the international Court, 
and their aloofness from international and nationalistic 
political considerations, should be assured at all hazards, 
if the World Court is to command world confidence. 
His exposition of the need for the broadening and 
strengthening of international law was also forceful and 
timely. 

Both of these notable declarations, which were closely 
studied and heeded by delegates and their advisers in 
San Francisco, are recorded in this issue. 


Unity Not “Veto Power” 


Americans who came to San Francisco after listening to 
and reading the animated discussions which followed 
disclosure of the Yalta Agreements as to voting powers 
in the Security Council and the requirements for una- 
nimity among the four principal Nations in the mak- 
ing of certain decisions, were deeply impressed by a 
startling difference in the emphasis and significance, 
manifest in the discussions among the delegates and 
their advisers. 

By columnists and commentators in the country at 
large, the debate had been in terms of “veto power,” 
to be given to one or more of the principal Powers, sup- 
posedly to enable any one of them to block enforcement 
measures for preventing or punishing acts of aggression 
and for keeping the peace. Spontaneously among the 
delegates, in the plenary sessions and in the informal 
conversations, a different and a much broader signifi- 
‘ance was perceived and attested. The agreements 


Were not spoken of in terms of “veto powers” or barriers 
at all. 


Editorials 


On the contrary, there was an instinctive realization 
that the building and the successful functioning of the 
new international organization, the keeping of the peace 
of the world, necessarily depends on understanding 
unity and team-work among the principal Nations— 
those who have borne the brunt of the war against the 
Axis countries. At least as far ahead as can now be 
foreseen, the prevention of wars and their causes rests 
primarily with the British Commonwealth, the United 
States, Russia and China. 

Unless they understand each other and work together 
for peace as they have in war, the decisions and actions 
of the new organization will be futile. The smaller 
countries in the great Conference—those who have lent 
their moral support to the United Nations but could 
not contribute much of manpower or materiel, saw 
clearly that the chances for a durable peace are linked 
with continuing accord and unanimity of action, on the 
part of the principal Powers. 

Hence the Yalta agreements were not challenged as 
giving a “veto power” to one nation or another, although 
some delegates questioned whether, as a matter of fair 
juristic principle, the representatives of any Nation in 
the Security Council should sit in judgment and vote 
as to the measures to be taken in a dispute involving 
that Nation. Maneuvering there is, of course, on details 
of the vote to be required in particular situations, but 
the disposition has been and is to regard the proposed 
provisions for voting powers as a prudent, although 
perhaps imperfect, method of stressing the need for 
unity and of guarding against the possibility of disrupt- 
ing the new organization by divided decisions before 
the war-torn nations and their peoples have fully accus- 
tomed themselves to the processes of law-governed ad- 
justment and the ways of peace. There has been 
particular watchfulness against empowering mere major- 
ities to force amendments which would be repugnant 
to the institutions and the free enterprise system pre- 
vailing in the internal affairs of many of the states. 

The principal nations have the armed forces, and 
in full measure the responsibility, for keeping the peace. 
The use of force in international affairs cannot again be 
permitted to any nation or group of nations. Force must 
be used, if at all, promptly and fearlessly by the com- 
munity of nations, as their prerogative. At least at the 
outset, such decisions should be made only by the united 
votes of the principal states. For better or for worse, 
that seems to be clearly the mature and ascendant judg- 
ment of the nations, small and large, in San Francisco. 

This collective judgment gives a picture far different 
from that which was debated so spiritedly in America 
before the Conference met. We do not here attest or 
question its soundness; we report its significance. Before 
this issue comes to our readers, the great decisions are 
likely to have been made; and Americans will hope and 
pray for the unity and unanimity which the mechanisms 
of the new organization are likely to require for years 
to come. 
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eview of Recent S: upreme 


Because of the possibility of a still more acute shortage of paper 
due to lack of manpower in the forests and the mills, the Journal 


may be unable to procure even its present inadequate quota. It 
has therefore been thought necessary to make a change in the 


method heretofore employed in this department. 


During the present emergency it will no longer be possible to 
review or summarize every opinion. Reviews will be confined to 
those selected because of their importance and interest. Heretofore 
our plan has been to state in the language of the Court the points 


decided. Hereafter quotations will be greatly reduced and the 
more difficult task of brief interpretation will be attempted. 


Criminal Law 


Treason—Two Witnesses to Each 
Overt Act—Confession in Open Court 
Cramer v. The United States, 89 L. 
ed. Adv. Ops. 937; 65 Sup. Ct. Rep. 
918; U. S. Law Week 4357. (No. 13, 
argued November 6, decided April 
23, 1945). 

This case is reminiscent of Ex 
parte Quirin (28 A.B.A.J. 604). 

Anthony Cramer, born in Ger- 
many, served with the German Army 
in the First World War. He came 
to the United States in 1925, 
was 1936. Cramer 
had become intimately acquainted 
with Werner Thiel who had 
served in the German Army in the 
first World War and had come to 
the United States after 
that war. Thiel returned to Germany 
shortly before the outbreak of hos- 
tilities between Germany and the 
United States in the second World 
War and served again in the Ger- 
man Army. Thiel returned as one 
of the saboteurs who were sent here 
by Germany to disrupt our war in- 


and 
naturalized in 


also 


the end of 


*Assisted by James L. Homirr; Patent 
cases by Harold F. Watson 
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dustries. He vot in touch with 


Cramer, and because of their asso- 
ciation and the transactions between 
them, Cramer was indicted and tried 
The 
indictment contained ten counts and 
charged ten overt acts. On the trial 
the Government withdrew seven of 
those counts. 
on the remaining counts. 


and found guilty of treason. 


Cramer went to trial 
Each of 
them charged violation of Section | 
of the Criminal Code which pro- 
vides “Whoever owing allegiance to 
the United States levies war against 
adheres to their 
giving them aid or comfort within 
the United States on 
guilty of treason.” 


them or enemies 


elsewhere is 


Cramer retained strong affection 
for his fatherland. He _ frankly 
avowed adherence to the national 
socialistic movement in Germany. 
The main facts, as related by Cramer 
himself on the witness stand, are not 
seriously in dispute. He was living 
in New York, received a cryptic letter 
to go to the Grand Central Station 
and there Thiel appeared. Together 
they went to public places and had 


some drinks. Cramer denies that 


Court Decistons 


by Edgar Bronson Tolman 


Thiel revealed his mission of sabo- 
rhiel had money and said that 
he could get more in Germany if 


lage. 


he had the right connections. Thiel 
owed Cramer an old debt of $200. 
He gave Cramer his money belt con- 


taining about $3600 from which 
Cramer was to be paid. Cramer 


agreed to and did place the rest in 
his own safe deposit box, except a 
kept in his 
room in case Thiel should want it 
quickly. At the 
Thiel 

arrested. Shortly thereafter Cramer 


small sum which he 


second of those 


meetings and Kerling were 
was arrested, tried and found guilty. 

rhis statement of the facts is ab- 
breviated from the majority opinion. 
The statement of the dis- 
senting opinion differs from that in 


facts in 


the majority opinion only in the in- 
ferences and deductions drawn from 
that testimony. To the majority the 
facts seemed not wholly inconsistent 
with the absence of a willful and 
guilty intent but to the minority the 
inferences of willful guilt seemed in- 
escapable. The difference, however, 
in the conclusions of law between the 
justices in this 5 to 4 decision in 
volves largely the interpretation of 
the constitutional provision that 
“No Person shall be convicted ol 
Treason unless on the Testimony ol 
two Witnesses to the same overt Act, 
or on Confession in open Court.” 
(Art. III, Sec. 3) Cramer appealed 
from a judgment of conviction to the 
Circuit Court of Appeals for the 
Second Circuit, where the judgment 
of conviction affirmed by a 
divided court. 

Certiorari was allowed by the Su 
preme Court and the conviction was 
reversed. 

The opinion of the Court was 
delivered by Mr. Justice Jackson. He 


was 
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reviews the evidence and holds that 
because of the constitutional require 
ments that each overt act should be 
proved by two witnesses the proof 
is not sufficient to sustain the con- 
viction. The opinion is a searching 
examination of the legislative and 
political history of the constitutional 
provision, its origin and background. 
if only the evidence introduced by 
to be 
sidered and the defendant’s own tes- 
timony voluntarily given by him in 
his own defense were to be disre- 


the Government were con- 


garded as not a “confession in open 
court,” he makes a convincing show- 
ing that the overt acts were not 
proven by two witnesses. 

Mr. Justice Douctas delivered 
a dissenting opinion with which the 
Cur Justice, Mr. Justice BLack, 
and Mr. JusTIcE REED concurred. 

The dissenting opinion pains- 
takingly reviews the facts, but from 
them different conclusions are drawn. 
The real ground for the difference 
of opinion in this case arose from 
the constitutional provision in regard 
to the proof of evidence by “con- 
fession in open court.” The dissent 
argues that the testimony of Cramer 
when he took the witness stand in 
his defense and related the whole 
history of his association with Thiel, 
was a confession within the meaning 
of that term as used in the above- 
quoted constitutional provision. 

Mr. Justice DouGLas analyzes the 
statute and declares that the charge 
against Cramer was “adhering” to 
our enemies and giving them “aid 
and comfort”, and that these trai- 
lorous, Overt acts were knowingly 
and willfully intended. 

An example of the points ol 
agreement and of disagreement is to 
be seen in the following quotation 
from the dissent: “It is conceded thai 
if the two witnesses had testified not 
only that they saw Cramer confer- 
ting with Thiel and Kerling but also 
heard him agree to keep Thiel’s 
money and saw him take it, the re- 
sult would be different. But the 
‘sumption is that since the two 
witnesses could not testify as to what 
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happened at the meetings, we must 
appraise the meetings in isolation 
from the other facts of the record. 
Therein lies the fallacy of the 
argument”. 

Mr. Justice DouGLas distinguished 
between the overt act and the intent, 
and declares that while the overt 
act must be proved by two witnesses, 
the intent of the act need not be and 
cannot be so proved. What is said 
about the “confession in open court” 
discloses another vital difference of 
opinion. Those who really care to 
form an opinion as to which side has 
the best of the argument on this 
point, must be referred to the dissent- 
ing opinion. 

The case was argued by Mr. 
Harold R. Medina for Cramer and 
by Mr. Solicitor General Fahy for 
the United States. 


Criminal Procedure — Rights of Ac- 
cused to be Represented by Counsel 


Rice v. Olson, Warden, 89 L. ed. 
Adv. Ops. 903; 65 Sup. Ct. Rep. 989; 
U. S. Law Week 4370 (No. 391, 
argued February I, decided April 23, 
1945). 

Rice, an Indian, without benefit 
of counsel pleaded guilty to a charge 
of burglary in a Nebraska District 
Court, and was sentenced to impris- 
onment for from one to ten years. He 
sought release by habeas corpus from 
the Nebraska penitentiary. His peti- 
tion alleged that he was ignorant of 
the law and had no one to help him 
except a fellow inmate. It challenged 
the validity of the judgment of con- 
viction on the ground that in viola- 
tion of the Fourteenth Amendment 
he had been deprived of due process 
of law in that the court failed to ad- 
vise him of his constitutional rights 
to have counsel and call witnesses 
and that he had not waived those 
rights. Finally he claimed that the 
conviction was void because the al- 
leged crime was committed on an 
Indian Reservation exclusively un- 
der federal jurisdiction. 

Without answer or hearing, the 
state court dismissed his petition. He 
then moved to set aside the dismissal, 


Court of 


repeating his allegations and re- 
quested the court to appoint counsel 
to assist him. The motion was 
denied; he appealed to the Supreme 
Nebraska. That 
without requiring an answer to the 
petition, affirmed the District Court. 
On certiorari the Supreme Court 
took the case, because of the im- 
portant constitutional questions in- 
volved, appointed counsel to rep- 
resent the petitioner, and after 
hearing the arguments of counsel the 
judgments below were reversed. 


court 


Mr. Justice BLack delivered the 
opinion of the Court. 

The holding of the Nebraska 
Supreme Court that the voluntary 
plea of guilt and the failure of the 
accused to request the aid of counsel 
constituted a waiver of his constitu- 
tional right was rejected in view of 
the denial of waiver in the petition, 
and the opinion declared that an 
issue was thus tendered which could 
not be disregarded but required 
proof. 

On the point that the state court 
lacked jurisdiction because the al- 
leged burglary was within the 
boundaries of an Indian Reservation 
it is said that this question was not 
one to be summarily decided as one 
of which the Court took judicial 
notice of all the intricate and com- 
plex considerations involved and that 
this feature of the case strikingly 
illustrates the necessity of counsel for 
the accused. 


Mr. Justice FRANKFURTER dis- 
sented because the meagre allegations 
of this petition for habeas corpus 
should preclude our attributing to 
the Supreme Court of Nebraska “a 
disregard . . . of rights under the 
Constitution of the United States 
....” Mr. Justice Roperts and Mr. 


Justice JACKSON joined in this view. 


The case was argued by Mr. 
Barton H. Kuhns for Rice and by 
Mr. Robert A. Nelson for Olson. 


Criminal Procedure— 
Habeas Corpus 


White v. Ragen, Warden; Lutz v. 
Same. 89 L. ed. Adv. Ops. 932; 65 
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Sup. Ct. Rep. 978; U. S. Law Week 
4383. (Nos. 212 and 259, argued 
March 29 and April 2, decided April 
23, 1945) . 

These cases involve the right of 
persons accused of crime to be rep- 
resented by counsel, and methods of 
procedure in criminal cases which 
shall insure them that right. 

Two inmates of the Illinois State 
Penitentiary filed in the Supreme 
Court of Illinois petitions for writs 
of habeas corpus. That court denied 
the writs without requiring answer 
to the petition and without appoint- 
ing counsel to represent the peti- 
tioners. The Supreme Court granted 
certiorari in forma pauperis and ap- 
pointed counsel for the accused. 
After hearing the agreement of coun- 
sel the petitions were dismissed. 

White’s petition alleged that be- 
fore his trial, the criminal court 
appointed counsel to represent him 
but that the person so appointed 
refused to see him unless he had some 
money and did not come to confer 
with him until the case was called 
for trial; that when White asked 
counsel to have a certain person 
called on his behalf, counsel replied 
that he did not have time, that he 
had a case in another court and said 
the judges would not give a contin- 
uance and advised him to plead 
guilty; that when he, White, asked 
for a continuance, the judge told him 
to be still; that thereupon the lawyer 
pleaded him guilty to two indict- 
ments and he was sentenced for from 
one to ten years to be served con- 
currently, 

Lutz’s petition alleged that he 
was tried and convicted for murder 
and sentenced to imprisonment for 
life; that he was convicted by the 
use of false testimony of two wit- 
nesses for the state, bribed by the 
prosecuting attorney — with knowl- 
edge of the falsity. Attached to the 
petition were the affidavits of those 
witnesses admitting bribery by the 
prosecutor and admitting the falsity 
of the testimony. 

These allegations of fact were de- 
clared in the opinion to make out 
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a prima facie case of the violation 
of constitutional rights, sufficient to 
invoke corrective process in the fed- 
eral courts, if none is afforded by the 
state. But it is pointed out that 
“where the decision of the state 
court is that the remedy of habeas 
corpus is not available under the 
state practice, or its decision is based 
upon some other adequate non-fed- 
eral ground” federal jurisdiction to 
review the denial of habeas corpus 
would be lacking. 

On the argument of the case, the 
Attorney General of Illinois urged 
the dismissal of the writ of cer- 
tiorari on the ground that the State 
Supreme Court did not decide any 
federal questions. There was no 
showing in support of that argument 
but the attention of the court was 
called to an “announcement” filed 
by order of the Illinois Supreme 
Court in another case reading as fol- 
lows: “Any petition which raises 
questions of fact only, will not be 
considered. This Court does not 
try questions of fact”. In view of 
this local rule of court procedure the 
opinion says: “A denial of certiorari 
by this Court in such circumstances 
does not bar an application to” a 
federal district court for the relief, 
grounded on federal rights which the 
Supreme Court of Illinois has denied. 
But any other state remedies, if 
available, must be exhausted before 
any application to the federal dis- 
trict court”. 

Mr. Justice ROBERTS concurs in 
the result. 

The cases were argued by Mr. 
Wilbur G. Katz for Dewey White and 
Louis Lutz and by Mr. William C. 
Wines for Joseph E. Ragen. 


Labor Law 
Fair Labor Standards Act—Power of 
Employee to Waive Rights—inter- 
est on Statutory Allowances 
Brooklyn Savings Bank vy. O’Neil, 
Dize v. Maddrix, and Arsenal Build- 
ing Corporation v. Greenberg, 85 
L. ed. Adv. Ops. 876; 65 Sup. Ct. 
Rep. 895; U. S. Law Week 4327 
(Nos. 445, 554 and 421, argued Feb- 


ruary 2, 
1945). 
The opinion of the Court, deliy. 
ered by Mr. Justice REED, deals with 
three cases which present questions 
as to the interpretation of Section 16 
(b) of the Fair Labor Standards 
Act. It provides that an employer 


5 and 6, decided April 9, 


who violates the minimum wage and 
maximum hour provisions of the 
Act shall be liable to the employees 
affected in the amount of their un- 
paid minimum wages plus an equal 
amount of liquidated damages. 

Nos. 445 and 554 raise the ques- 
tion whether an employee subject 
to the terms of the Act can waive or 
release his right to receive from his 
employer liquidated damages under 
Section 16(b). No. 421 deals with 
the question whether interest is 
recoverable on sums recovered as 
wages and as liquidated damages 
under that section. 

In No. 445, there is also con- 
sidered the question whether there 
was any bona fide dispute between 
the employer and the employee as 
to the amount payable. An exami- 
nation of the facts resulted in the 
conclusion that there was no bona 
fide dispute. On this assumption, 
the question of the power of the 
employee to waive or release his 
claim is then examined. In view of 
the purposes of the statute and the 
fact that the statutory rights con- 
ferred affect the public interest, a 
majority of the Court conclude that 
the right to the prescribed pay- 
ments may not be waived by the em- 
ployee. 

On the question of interest, the 
Court holds that the right to im 
terest on sums recoverable under 
Section 16(b) presents a question 
of federal law. On this question the 
Court holds that interest is not 
recoverable. The judgments in Nos. 
445 and 554 were affirmed and that 
in 421 was reversed insofar as it in- 
cluded interest. : 

The Cxrer JUSTICE delivered a 
separate opinion in which Mr. Jus 
tice Roserts and Mr. Justice 
FRANKFURTER joined. They were of 
the opinion that the judgment im 
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No. 445 should be reversed, because 
there is no basis in the statute for 


striking down as invalid a release of 


civil liability which is otherwise 
valid. This opinion expressed con- 
currence in the judgment in No. 
554, which also held for the em- 
ployee, on the ground that in this 
case there was no accord and satisfac- 
tion to support the release. 

Case No. 445 was argued by Mr. 
Homer Cummings and Mr. Sedgwick 
Snedeker for Brooklyn Savings Bank 
and by Mr. Max R. Simon for 
O'Neil. Case No. 554 was argued 
by Mr. Hyman Ginsberg for Dize 
and by Mr. Paul Berman for Mad- 
drix. No. 421 was argued by Mr. 
Robert R. Bruce for Arsenal Build- 
ing Corporation and by Mr. Aaron 
Beneson for Greenberg. 


Fitzgerald vy. Pederson. 85 L. ed. 
Adv. Ops. 889; 65 Sup. Ct. Rep. 892; 
U. S. Law Week 4332. (No. 462, 
argued February 5, decided April 9, 
1945.) In this case the question of 
interest on amounts recoverable 
under Sections 7(a) and 16(b) was 
also raised. It is held to be con- 
trolled by the decision in No. 421. 
Also involved was a question as to 
whether an employee engaged by 
a general contractor to repair abut- 
ments and structure of an interstate 
railroad bridge is within the Act. 
The Supreme Court sustains a rul- 
ing of the state court that employee 
is subject to the Act, in the light of 
the record and the employer's failure 
to contest the ruling on a previous 
remand from the Supreme Court. 

The case was argued by Mr. 
Henry E. Foley for Fitzgerald Con- 
struction Company and by Mr. Wil- 
liam E. J. Connor for Pedersen. 


National Labor Relations Act— 
Power of Board to Abolish Restric- 
tions on Solicitation of Employees for 
Membership in Union 

Republic Aviation Corporation v. 
National Labor Relations Board, 
85 L. ed. Adv. Ops. 914; 65 Sup. Ct. 
Rep. 982; U. S. Law Week 4367 (Nos. 
226 and 452, argued January 10, 
decided April 23, 1945). 
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The chief question for considera- 
tion in these cases was whether the 
Board had lawfully restrained the 
employers from enforcing rules 
against solicitation which had been 
so construed and enforced by the 
employers as to prevent employees, 
on their own time, from soliciting 
membership in labor unions. The 
solicitation was accomplished by pas- 
sing out membership applications 
and literature on company property. 
Certain employees were discharged 
in the Republic case for refusing to 
remove union buttons. The em- 
ployers had disciplined employees 
for infractions of the rules by dis- 
charge in one case and by suspension 
in the other. The Board found in 
each case that the discipline was 
administered without discrimination 
on the part of the employer toward 
union activity. 

But the Board found that the 
prohibition on solicitation violated 
Section 8(1) of the Act, as it inter- 
fered with and coerced employees in 
their rights under Section 7 and 
discriminated against the discharged 
employee under Section 8 (3). It 
entered cease and desist orders and 
directed reinstatement of the em- 
ployees with pay and rescinding of 
the “no solicitation” rule. In en- 
forcement proceedings the Circuit 
Court of Appeals for the Second 
Circuit sustained the Board, but in 
the Fifth Circuit the Court denied 
an enforcement order. On certiorari 
the Supreme Court sustained the rul- 
the Second Circuit and 
reversed that in the Fifth, thus 
sustaining the action of the Board. 
Mr. Justice Reep delivered the 
opinion of the Court. 


ing in 


The grievance asserted by the 
employers is stated as follows in the 
opinion: 


The gravamen of the objection 
. . . to the Board’s orders is that 
they rest on a policy formulated 
without due administrative proce- 
dure. . . . The contention is that 
there must be evidence before the 
Board to show that the rules and 


orders of the employers interfered 
with and discouraged union organ- 
ization in the circumstances and 
situation of each company. 
Rejecting the contention of the 
employers the Court says: 

We cannot agree, as Republic 
urges, that in these present cases 
reviewing courts are left to “sheer 
acceptance” of the Board’s con- 
clusions or that its formulation of 
policy is “cryptic.” .. . 

Not only has the Board in 
these cases sufficiently expressed 
the theory upon which it concludes 
that rules against solicitation or 
prohibitions against the wearing of 
insignia, must fall as interferences 
with union organization but in so 
far as rules against solicitation are 
concerned, it had theretofore suc- 
cinctly expressed the requirements 
of proof which it considered appro- 
priate to outweigh or overcome the 
presumption as to rules against 
solicitation. [citing 49 N. L. R. B. 
828, 843] 


Although this definite ruling 
appeared in the Board’s decisions, 
no motion was made in the court 
by Republic or Le Tourneau after 
the Board’s decisions for leave to 
introduce additional evidence to 
show unusual circumstances in- 
volving their plants or for other 
purposes. 

Because of failure to make 
specific challenge to the order in this 
respect, the Court holds that the 
Commission was entitled to presume 
that its conclusion was admitted to 
be correct. 

Mr. Justice RoserTs dissented in 
each case. 

Case No. 226 was argued by Mr. 
J. Edward Lumbard, Jr. for Republic 
Aviation Corporation and by Miss 
Ruth Weyand for National Labor 
Relations Board; No. 452 was 
argued by Miss Ruth Weyand for 
National Labor Relations Board and 
by Mr. A. C. Wheeler for Le 
Tourneau Co. of Georgia. 
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Federal Employers’ Liability Act— 
Limitation of Actions—Commence- 
ment of Suit 


Herb v. Pitcairn, et al., Belcher v. 
Louisville & Nashville R. Co., 85 L. 
ed. Adv. Ops. 931; 65 Sup. Ct. Rep. 
954; U. S. Law Week 4313 (Nos. 24 
and 25, argued prior to supplemental 
opinion dated February 5, decided 
April 23, 1945). 

The present opinion by Mr. Jus- 
tice JACKSON deals with these cases 
after further expression by the Su- 
preme Court of Illinois, following 
an earlier opinion by the United 
States Supreme Court expressing un- 
certainty as to the grounds of deci- 
sion of the state court. That court 
has now made clear that it rested 
its ruling on its interpretation of 
the Federal Employers’ Liability 
Act. 

Since the ruling is based on the 
Federal Act and is found, as such, 
to be erroneous, the judgments are 
reversed and the causes remanded 
for further proceedings. The opinion 
of Mr. Justice JACKSON points out 
that it is recognized that actions com- 
menced in the city courts in Illinois 
may be transferred to other state 
courts vested with jurisdiction to 
proceed to judgment without issue 
of new or supplemental process. 

The cases were argued: by Mr. 
Roberts P. Elam for Herb and 
Belcher and by Mr. Bruce A. 
Campbell for Pitcairn and the Rail- 
road Company. 


Freight Rates 


Clayton Act—Price Discriminations 
Resulting from Operation of Basing 
Point System of Pricing 
Corn Products Refining 
Federal Trade Commission, 85 L. 
ed. Adv. Ops. 989; 65 Sup. Ct. Rep. 
961; U. S. Law Week 4375 (No. 680, 
argued February 28 and March 1, 
decided April 23, 1945). 
Proceedings were instituted 
against Corn Products Refining Co. 
and a subsidiary charging that they 
use a single basing point price sys- 
tem which’ violates § 2(a) of the 
Clayton Act, as amended by § 1 of 
the Robinson-Patman Act. Other 
discriminations in prices and _ serv- 


Co. v. 
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ices rendered to favored customers 
were charged in violation of § 2 (a) 
and § 2(e) of the Act, as amended. 

Section 2(a) provides in part: 
“(a) ... it shall be unlawful for 
any person engaged in commerce... 
either directly or indirectly, to dis- 
criminate in price between different 
purchasers of commodities of like 
grade and quality, . . . where the ef- 
fect of such discrimination may be 
substantially to lessen competition or 
tend to create a monopoly in any 
line of commerce, or to injure, des- 
troy, or prevent competition with 
any person who either grants or 
knowingly receives the benefit of such 
discrimination, or with customers of 
either of them. ... 

After hearings, the Commission 
found that the companies had 
violated § 2, and ordered them to 
cease and desist from the con- 
demned practices. The Circuit Court 
of Appeals sustained the Commis- 
sion, and on certiorari the Supreme 
Court affirmed in an opinion by the 
CHIEF JUSTICE. 


The important issue in the case 
springs from the companies’ basing 
point system of pricing in their sales 
of glucose or corn syrup. The prod- 
ucts are manufactured at Argo, 
Illinois, near Chicago, and at Kan- 
sas City, Missouri. Bulk sales are 
at delivered prices, which are com- 
puted, whether shipments are from 
Chicago or Kansas City, at Chicago 
prices plus the freight from Chicago 
to the place of delivery. Hence pur- 
chasers in all places other than Chi- 
cago pay a higher price than do 
Chicago purchasers. And all ship- 
ments from Kansas City to pur- 
chasers in cities having a lower 
freight rate from Kansas City than 
from Chicago are at a delivered price 
that includes unearned or “phan- 
tom” freight, to the extent of the 
difference in freight rates. Converse- 
ly, when freight from Kansas City 
to the delivery point is more than 
that from Chicago, the sellers ‘“‘ab- 
sorb” the freight on shipments from 
Kansas City, to the extent of the 
difference in freight. 

The opinion of the Court sum- 
marizes the evidence before the Com- 
mission and the latter’s findings, on 
which its conclusion was based that 


the basing point system results ip 
discriminations in price among pur. 
chasers of glucose, and that the dis 
criminations result in substantial 
harm to competition among the pur- 
chasers. The companies contended 
that the prohibition of § 2(a) is 
directed only at price discriminations 
between buyers at the same delivery 
points, and that the basing point 
system produces no discriminations 
at the delivery points. This construc. 
tion of the statute the Court rejects. 

The Court also sustains the Com- 
mission’s order as to certain “book- 
ing privileges” and “advertising al- 
lowances” accorded certain cus 
tomers. 

Mr. Justice Roserts did not 
participate. 

Mr. Justice JACKSON concurred in 
the result. 

The case was argued by Mr. 
Parker McCollester for Corn Prod- 
ucts Refining Co., and by Mr. 
Solicitor General Fahy for Federal 
Trade Commission. 


Federal Trade Commission v. Staley 
Manufacturing Company, et al., 85 
L. ed. Adv. Ops. 977; 65 Sup. Ct. 971; 
U. S. Law Week 4379 (No. 559, 
argued February 26, decided April 
23, 1945). 

This case also involves the legali- 
ty of a basing point price system 
covering sales of glucose. The prin- 
cipal question for decision here was 
whether the manufacturer and seller 
(parent and subsidiary) had sus 
tained the burden of justifying their 
price system under § 2 (b) of the 
Clayton Act by showing that their 
prices were made “in good faith” to 
meet the equally low prices of com- 
petitors. The efforts of the seller 
to sustain the burden of proof are 
described in the opinion of the 
Court, delivered by the Cxrer JUs 
rice, and the conclusion is reached 
that the Commission’s order, holding 
that there was a failure to sustain 
the burden of proof, should be up 
held. The decision of the Circuit 
Court of Appeals is reversed. 

Mr. Justice Roserts did not par 
ticipate. 

Mr. Justice JACKSON concurred 


in the result. 
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Ihe case was argued by Mr. 
Walter B. Wooden for Federal Trade 
Commission and by Mr. Carl R. 
Miller and Mr. William D. Whitney 
for A. E. Staley. 


Government Contracts 


implied Condition Not to Increase 
Contractor's Costs 

United States v. Beuttas, et al., Trad- 
ing as B-W Construction Co., 85 L. 
ed. Adv. Ops. 921; 65 Sup. Ct. Rep. 
1000; U. S. Law Week 4371 (No. 
431, argued March 1, decided April 
23, 1945). 

The construction company con- 
tracted with the government to con- 
struct foundations for a public hous- 
ing project. The contract, Article 19, 
provided that workmen of des- 
ignated classes should be paid 
specified minimum wages, and if, 
during the progress of the work, 
the government should find it de- 
sirable that higher wages be paid, it 
might establish different rates, and 
the contract price would be 
justed. The company paid higher 
rates than those specified and sued 


ad- 


to recover the difference. 

The here involved 
based on the fact that the govern- 
ment, after delaying the work, asked 
for bids on the superstructure re- 
quiring bidders to pay higher wages 
than specified in the contract, for 
work of like character. The com- 
pany’s employees, learning of this 
requirement, demanded like higher 
wages, and to obtain workers and 
vettle a strike, the higher wages were 
paid by the company. The contract 
provided machinery for settling dis- 
putes, and the company proceeded 
to file a claim in accordance there- 
with. But the claim was disallowed, 
and suit in the Court of Claims fol- 
lowed. That court held for the com- 
pany by a divided bench, in which 
the majority entertained different 
views as to the basis for allowing 
recovery. 


claim was 


On certiorari the judgment was 
reversed. The opinion of the Court 
was delivered by Mr. Justice 
Roserts. The opinion rejects the 
contention which had been sustained 
by two judges of the lower court 
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that the government itself set the 
higher rates for the work covered 
by the contract in question through 
its action in fixing higher rates for 
similar work in the construction of 
the superstructure. It also rejects the 
argument that the government had 
breached an implied condition of 
the contract that neither party will 
hinder the other in his performance 
or increase his costs, and held that 
the contractor’s remedy was limited 
to the procedure indicated in the 
contract. 


Mr. Justice DouGLas concurred 
in the result. 


The case was argued by Mr. 
Ralph H. Fuchs for the United 
States and by Mr. P. J. J. Nicolaides 
for Beuttas. 


Patent Law 


Patents—Suit Under R. S. 4915 to 
Compel Grant—Absence of Intent to 
Make or Use the Invention 

It is proper for the Patent Office 

to allow claims on combinations and 
also their subcombinations. Absence 
of intent on part of applicant to ex- 
ploit subcombination invention in- 
dependently of whole combination is 
not proper ground for refusal of sub- 
combination claims. Intent not to use 
subcombination invention is not shown 
and would not justify refusal to allow 
patent claims. 
Special Equipment Company v. Coe, 
Commissioner of Patents, 85 L. ed. 
Adv. Ops. 726; 65 Sup. Ct. Rep. 741: 
U. S. Law Week 4302. (No. 469, 
argued March 2 and 5, decided 
March 26, 1945) . 

The owner of a patent applica- 
tion containing allowed combination 
claims upon an apparatus for prepar- 
ing pears for canning, sought the al- 
lowance of additional subcombina- 
tion claims for an invention consist- 
ing of the entire patented device 
minus one element, a splitting knife. 
The subcombination claims were 
rejected by the Patent Office. Suit 
was filed under R. S. 4915, in the 
District Court for the District of 


’ Columbia, to compel the allowance 


of the rejected claims. The District 
Court gave judgment for the Com- 
missioner. The Court of Appeals 
found the subcombination to be use- 
ful in itself, but affirmed the deci- 


sion (144 F. (2d) 497) upon the 
ground, not pleaded, that the ap- 
plicant had no intention of using or 
licensing the use of the subcombina- 
tion independently of the complete 
machine, and sought the subcombi- 
nation claims only for the purpose of 
preventing others from using so 
much of the patented device as might 
be used without infringing the patent 
for the claims previously allowed. 

The Supreme Court, on writ of 
certiorari, reversed the decision and 
remanded the cause to the Court of 
Appeals for further proceedings. The 
opinion of the Court was delivered 
by the CHIEF JUSTICE. 

As to the intent not to use the 
invention described in the additional 
claims for a part only of the com- 
plete device covered by the allowed 
claims, it is pointed out that— 

The record establishes no inten- 
tion by the petitioner not to use 
his invention, and no proposed use 
of it disclosed or suggested by the 
record affords any basis for with- 
holding the grant of the patent. 

As to the effect of non-use of an 
invention, the CHIEF JUSTICE says 
in substance that Congress could 
have required use as a condition of 
the patent grant (as it did in 1832, 
but soon thereafter repealed the 
Statute) but that no such legislation 
in now in force. 

In a dissenting opinion, with 
which Mr. Justice BLack and Mr. 
Justice Murpuy concur, Mr. Justice 
Douctas expresses the view that the 
right of suppression of a patent is 
not a matter of statute but is a “‘pri- 
vate perquisite” engrafted on the 
patent law by the courts. The dis- 
sent states: 

I ihink it is time to be rid of 
that rule. It is inconsistent with 
the Constitution and the patent 
legislation which Congress has 
enacted. 

In a separate opinion Mr. Justice 
RUTLEDGE dissents on other grounds. 

The case was argued by Messrs. 
Clarence J. Loftus and Curtis F. 
Prangley for the applicant, and by 
Mr. Assistant Attorney General 
Francis M. Shea for the Commis- 
sioner of Patents. 
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Patents — Enforcement — inequitable 
Conduct of Plaintiff as a Defense 


Precision Instrument Mfg. Co. et. al. 
v. Automotive Maintenance Machin- 
ery Co., 89 L. ed. Adv. Ops. 907; 65 
Sup. Ct. Rep. 993; U. S. Law Week 
4364. (No. 377, argued January 31 
and February 1, decided April 23, 
1945.) 

Respondent, Automotive, was the 
owner of a patent application in the 
name of Zimmerman for wrenches, 
which was placed in interference with 
a Larson application. Larson filed a 
preliminary statement, and gave testi- 
mony in the interference proceedings. 
Fidler, attorney for Automotive, 
suspected the falsity of the statement 
and testimony of Larson, and his 
suspicions were confirmed by paid 
investigators and by an employee of 
Automotive, who had secretly worked 
with Larson. The statement was ju- 
dicially declared to be false and the 
testimony to be perjured. 

Advised by outside attorneys that 
there was insufficient evidence to 
establish perjury, Fidler did not ex- 
pose his suspicions to the Patent 
Office, but let them be known to 
Larson’s attorney. After some ne- 
gotiations, Larson conceded priority 
to Zimmerman, and his application 
was assigned to Automotive. Snap- 
on, the seller, and Precision, the 
manufacturer, of the Larson wrench, 
entered into agreements with Auto- 
motive acknowledging the validity 
of the patents to be issued on the 
Larson and Zimmerman applications. 
Patents were subsequently so issued, 
after which Precision began to make, 
and Snap-on to sell, a new wrench. 
This suit by Automotive for infringe- 
ment and breach of contract followed. 

The defendants pleaded unclean 
hands, and the District Court dis- 
missed the complaint on that ground. 
The Circuit Court of Appeals re- 
versed, holding the evidence insuff- 
cient to support the findings of the 
District Court, and that the findings 
did not support the conclusions of 
law. Certiorari was granted because 
of the public importance of the issues 
involved, and the Supreme Court re- 
versed the judgment of the Circuit 
Court of Appeals. 
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Mr. Justice Murpny delivered 
the opinion of the Court. After an 
extensive review of the facts, the 
opinion concludes: 

“These facts all add up to the in- 
escapable conclusion that Automo- 
tive has not displayed that standard 
of conduct requisite to the mainte- 
nance of this suit in equity. That the 
actions of Larson and Precision may 
have been more reprehensible is 
immaterial... .” 

Mr. Justice Rosperts dissented 
upon the ground that the writ should 
not have been granted, as no new or 
disputed question of law was in- 
volved. Mr. Justice JACKSON dis- 
sented, viewing the facts in the same 
way as the court below. 

The case was argued by Mr. Cas- 
per W. Ooms for Precision Instru- 
ment Mfg. Co., et. al., and by Mr. 
Frank P. Davis for Automotive 
Maintenance Machinery Co. 


Patents—Equity Suit to Obtain— 
Jurisdiction Under R. S. 4915 


The Hoover Company v. Conway P. 
Coe, Commissioner of Patents, 89 L. 
ed. Adv. Ops. 1005; 65 Sup. Ct. Rep. 
955; U. S. Law Week 4385. (No. 486, 
argued March 5, decided April 30, 
1945.) 

The petitioner, assignee of an 
application for patent, copied claims 
from several patents in order to pro- 
voke interferences for the purpose of 
determining priority of invention. 
The Primary Examiner finally re- 
jected four of these claims as not 
reading upon the applicant’s dis- 
closure. The Board of Appeals af- 
firmed the Examiner, and the peti- 
tioner brought suit in the District 
Court, against the Commissioner of 
Patents, under the authority of R. S. 
4915. The District Court dismissed 
the complaint upon the ground that 
the claims did not read upon the 
disclosure of the application. 

On appeal, the Court of Appeals 
for the District of Columbia, on its 
own motion, raised the question 
whether R. S. 4915 “confers juris- 
diction on the District Court to enter 
a decree which does not determine 
the right of the applicant to receive 
a patent, but which, instead, directs 


the Examiner to allow claims for the 
purpose of provoking subsequent 
interference proceedings.” After @ 
hearing on this question, the Coun 
of Appeals affirmed the dismissal @f 
the complaint upon the ground that 
the District Court was without jurig 
diction of the suit. The Supreme 
Court reversed the judgment and re 
manded the cause for further 
proceedings. 

Mr. Justice RoBERTs delivered the 
opinion of the Court, which analyzes 
the statute and its companion act, 
R. S. 4911, reviews at length their leg- 
islative history, and his conclusions 
briefly summarized are as follows: 

When claims have been finally 
rejected by the Patent Office as not 
reading upon the applicant’s dis 
closure, the District Court may enter- 
tain a suit under R. S. 4915 to 
determine this issue notwithstanding 
the fact that judgment in favor of 
the applicant may not result in the 
issuance of a patent, but will result 
in the declaration of an interference 
between the applicant and others. 

The case. was argued by Messrs. 
Richard R. Fitzsimmons and Wil- 
liam D. Sellers for the petitioners, 
and by Mr. T. Hayward Brown for 
the Commissioner of Patents. 


Sherman Anti-Trust Act—Power of 
Supreme Court to Modify Decree— 
Opinion Clarified 
Hartford-Empire Co. et al. v. United 
States, 89 L. ed. Adv. Ops. 845; 65 
Sup. Ct. Rep. 815; U. S. Law Week 
4323. (Nos. 2-11, argued Nov. 15-18, 
1943; reargued Oct. 9-10, 1944; de- 
cided April 2, 1945.) 

This case was previously before 
the Supreme Court, (31 A.B.A.J. 137) 
on appeal from the decree of the 
District Court, which decree was 
modified extensively. Subsequent) 
the United States petitioned for clar 
ification or reconsideration of the de 
cision rendered January 8, 1945. As 
to reconsideration, the Court said, 0 
an opinion by Mr. Justice ROBERTS: 
“We have no occasion to reconsider 
the opinion as respects the necessity 
for modification of the decree entered 
by the District Court. In the many 

(Continued on page 323) 
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CoNnsCIENCE AND SOCIETY: 
AStuDY OF THE PSYCHOLOGICAL PRE- 
REQUISITES OF LAW AND ORpeER. By 
Ranyard West, M.D. (Lond.), D. 
Phil. (Oxon) April 20, 1945. New 
York: Emerson Books, Inc. $3.00. 
Pages 269. 

Here is one of the most original, 
unhampered and important books of 
the war years. It was written before 
the San Francisco Conference, but 
it still affords an admirable back- 
ground or admeasurement for those 
who wish to calculate directions or 
depths, as to what has been taking 
place in the City of the Golden Gate 
and among the peoples of the world, 
under the impacts of the radio and 
press communications which have 
stirred and held the masses of man- 
kind as never before. 

Those of us who have lived and 
worked through the unforgetable 
days and nights of San Francisco 
would write such a treatise very dif- 
lerently now. Doubtless the author 
would, if he were here. The subject- 
matter of his book has moved for- 
ward enormously during three weeks, 
and many things do not appear to be 
atall as he put them to paper. The 
reason for this variance is, to a largé 
extent, that the thing for which he 
Was groping and trying to search out 
the basis and sure foundations and 
which he thought of as a task likely 
lorequire centuries of time, has been 
cming to pass with a startling 
swiftness, here in San Francisco and, 
fall of the almost unbelievable in- 
dications which sweep in here are 
0 be accepted, among nearly all of 
the peoples of the earth. 

Dr. West deals bravely and bold- 
ly with what has proved to be the 
‘tral task in San Francisco—trans- 
‘ending even the provisions put into 
the Charter of the United Nations 
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and the Statute of the Court—some- 
thing which cannot be written into 
definitive drafts but is essential if 
the formulations here are to have 
efhcacy toward fulfilling the earnest 
hopes of mankind. I refer to the 
eager, open-minded efforts of lead- 
ers and peoples to find the bases for 
a common understanding, an ac- 
cord of spirit and purpose, a recon- 
ciliation of widely different points of 
view and philosophies of life, eco- 
nomics, society, and government—all 
of which are needed for any vitaliz- 
ing of the new structure of interna- 
tional organization. 

We all may as well recognize that 
neither our country nor any other 
will be the same after San Francisco. 
Either there will be a crushing disap- 
pointment and a universal despair 
and distrust, if the efforts here fail, 
or there will be long strides down 
the road toward a realization that 
the peoples of the post-war world 
are all pretty much in the same boat, 
that all will go forward to peace or 
downward to chaos together, and 
that no one anywhere can have and 
hold to only his own way, even as 
to his most cherished institutions 
and ideologies. “I am a part of all 
I have met,” said Abraham Lincoln. 
So each nation of the earth is bound 
to say and accept, as to the impacts 
from the sessions in San Francisco. 
The actual process and its con- 
comitants have been very different 
from what Dr. West depicted, earlier 
in 1945. 

The eminent British author, 
whose challenging book has already 
stirred a great deal of furor in Eng- 
land, is a psychoanalyst with a 
grounding in_ philosophy, law, 
political science and the practical 
workings of man-made institutions. 
His subject is of personal importance 
























































to every person in every country— 
how peoples and their governments 
can be themselves and at the same 
time live amicably and acceptably 
with each other in a world drawn 
close together—the startling prob- 
lem with which individuals, groups 
and governments are face to face, 
little as some of them may like it. 
Every person who is interested in a 
durable peace will find provocative 
but stimulating background in this 
volume. There is especially a chal- 
lenge to every lawyer and every 
leader of thought in his community. 
But it has all to be checked now 
against what has transpired and will 
transpire, in San Francisco and at 
home, during the stirring days and 
nights since April 25. 

Dr. West’s thesis is simple, per- 
haps too simple. He maintains that 
world-wide law (i.e., government, 
society, rules for the control or 
guidance of men and nations) must 
be builded securely upon human 
nature as it is—not on our own 
preconceptions, philosophies, prej- 
udices, wishful thinking as to what 
we would like to retain and depend 
on. He thinks that laws must be psy- 
chologically sound as well as juristi- 
cally a rational evolution from prec- 
edent—else they will not work, 
within a country or in the commun-- 
ty of nations. 

He starts with the deduction 
that, for the accomplishment of an 
adequate area of accord and under- 
standing among the peoples of the 
world, the lawyer, the philosopher, 
and the psychoanalyst, have not yet 
“sufficiently absorbed each other's 
thought” and what each has to con- 
tribute to the other and to the com- 
mon cause, and generally have not 
come to grips with reality as to the 
influences exerted by economic con- 
ditions and human aspirations for 
advancement and opportunity. 
“There are certain simple facts of 
human nature” he contends, “which 
can be inferred from [their] as- 
sembled contributions to knowledge 
and thought, but which we have 
hitherto failed fully to interpret. 
To my mind that failure is the chief 
reason why we are shunning as 
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difficult or impossible the very neces- 
sary and waiting task of building, 
upon our common human nature, 
our total human society.” 

Anyhow, the picture now looks 
very different than it did before 
San Francisco and the ending of the 
war in Europe, and Dr. West would 
probably be among the first to 
recognize it. One who has been 
privileged to read the texts of the 
many formulations submitted by 
members of the United Nations, for 
amendments of the Dumbarton 
Oaks Proposals, has been startled 
and stunned by the conflicts and 
contrasts in the objectives, the 
philosophies of life and law and 
government. No nation or group 
has yet been obdurate or insistent on 
its own concept, but the gaps in 
understanding and in community 
of concepts have been revealed as 
never before. The efforts to read- 
just traditional thinking and attain 
a common ground have been earnest, 
often frantic, sometimes even 
pathetic. The reconcilation of phi- 
losophies between China and Brit- 
tain, Saudi-Arabia and Brazil, Russia 
and Canada, the United States and 
Ethiopia, Mexico and the Nether- 
lands, Norway and New Zealand, 
France and Uruguay, South Africa 
and Czechoslovakia, the Philippines 
and the Ukraine, needs only the men- 
tion of the lands of far-flung con- 
trasts, to confirm that the problems 
are far more fundamental than a 
common desire for a lasting peace 
based on justice and law. 


Dr. West's book has great 
originality and scope, and should 
be read. But much of it seems 
historical, perhaps stereotyped now. 
He starts with analysis of the phi- 
losophies of Thomas Hobbes, John 
Locke, and Jean Jacques Rosseau, 
and continues with Hegel and 
Freud. His search for enduring 
foundations for international law 
harks back to Grotius, seeks some- 
thing beyond “pious aspirations” 
and “good will,” analyzes the con- 
flicts between “sovereignty” and in- 
ternational law based on authority, 
and asks whether a community of 
nations can precede its laws and its 
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conscience, its standards of coopera- 
tion and fair play, the limited scope 
of the units of the loyalties of the 
peoples who make up the nations. 
His plea is for the emergence of 
fidelities to international law and 
to international standards of justice 
and to the organizations which ad- 
minister it and keep the peace. He 
concludes by trying to state, as he 
sees them, the elements for a world 
conscience and the bases for world 
law as to matters which concern the 
community of nations. The demo- 
cratic processes of the Conference 
have been hammering them out in a 
somewhat different way. 

Here is the fundamental prob- 
lem with which the great Confer- 
ence has been trying to cope—the 
task which is even more vital than 
the particular provisions put into 
the Charter of the Golden Gate. 
Neither in the draftsmanship nor in 
the progress toward mutual con- 
fidence and understanding can man- 
kind afford to let the Conference 
fail. But before this review comes to 
its readers, that issue may have been 
put well on the way to decision. 

WILLIAM L. RANSOM 


San Francisco 
May 15, 1945 


M R. TUTT FINDS A WAY. By 
Arthur Train and not by Ephraim 
Tutt. New York: Charles Scribner’s 
Sons. 1945. ($2.50) pp. 241. 

When lawyers find themselves 
tired they are apt to seek relaxation 
in good books (perhaps with a high- 
ball within reach). Every man has 
his own favorites. Although I can 
make no offer of proof from any 
poll, I suspect that a great many 
have two standbys: Conan Doyle and 
Arthur Train. But is it not more 
accurate to say, Sherlock Holmes 
and Ephraim Tutt? 

The present volume offers you 
the nectar and ambrosia of eleven 
good tales. Old Eph is still in top 
form. 

Abusing the privileges of a re- 
viewer I call on Arthur to write at 
least one story in which Eph is badly 
beaten in open court because the 
villain, who had convinced Eph of 





his innocence, is shown on cross-ex. 
amination to be a cheat and a liar, 
Perhaps a villainess would be even 
more dramatic. Every busy lawyer 
in active practice has so been de. 
ceived and when the realization 
bursts on him he prays that a trap 
door may open beneath his feet so 
that he can drop into oblivion and 
never have to face that jury again. 

Many will find the opening and 
closing chapters the best because 
they deal with Tutt’s reality and the 
litigation engendered by that ques 
tion. 

Ihe law, broadly speaking, con- 
siders an oral contract as binding as 
a written one. The most important 
contract of all—the promise of a 
man to marry a girl—has never been 
required to be in written form. 
When breach of promise suits be- 
came blackmail in certain states, 
their legislatures did not require 
writing, they simply abolished the 
right to sue. 

Nevertheless 99% of our people 
believe that a written document is 
somehow sacred. 

The same proportion believe that 
when something appears in print 
it must be true. That is the trap 
into which Arthur and his publishers 
fell. The better the writing and the 
printing, the deeper the pit. 

To describe any work of fiction 
as a “hoax” is a misnomer but that 
is the only name that sticks. 

The whole problem of authen- 
ticity is immemorial. Many persons 
contend that there.are true gospels 
which belong in the Bible but which 
have been dismissed as apocryphal. 

My first real hoaxing was by 
Somerset Maugham in “Moon and 
Sixpence.” It was replete with false 
citations in the footnotes. I did not 
go to a library to check them; do 
you? I still think the book gave me 
a far better idea of the painter 
Gauguin than I should otherwise 
ever have had. 

The most terrible hoax in all 
the world was The Protocols of the 
Elders of Zion entirely forged to con 
vince the Russian Czar that pogroms 
were necessary. The book cost many 
Jewish lives. Scholars proved the 
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awesome lie to the Czar’s horror. So 
in 1919 Alfred Rosenberg took the 
book from Russia to Germany and 
presented it to Hitler. I do not 
know whether that gangster was 
deceived by it or whether he just 
found it to be perfect ammunition 
for his insane plans. 

We 
quillity and end by speaking of ter- 


start by speaking of tran- 
ror. One seems easily to shade into 
the other. Cannot a defensive line 
be drawn? No, it cannot any more 
than you can bisect the prism, which 
will always shade from one extreme 
of the rainbow to its other golden 
tip. 

I have a real anxiety that some 
persons after reading the last 
chapter of this book will conclude 
that Arthur has piled one hoax upon 
another. The important decision by 
Mr. Justice Church in Part II of the 
Supreme Court of New York County, 
should be supported by a citation. 
I have been unable to find it. So I 
wrote Arthur for it. His daughter, 
Mrs. Dean K. Worcester, writes me 
that he is in the hospital. So I will 
submit the citation in the next issue, 
or else! 


REGINALD HEBER SMITH 
Boston, Mass. 


Toe BEST IS YET. By Morris 
L, Ernst, of the New York Bar. New 
York: Harper & Brothers. April 24, 
1945. Pages xiii, 291. $3.00. 

The versatile and ebullient Mor- 
ris Ernst, crusader extraordinary, 
White House confidant of our late 
President, has written his reflections 
on his own gay and adventurous life, 
in the profession of law and around 
it. 

The title is doubtless abbrevia- 
tion of the well-known adage of 
optimism; whether it refers to the 
late of the world or the author’s 
itepressible career, or his future 
Witings, is not made clear. The 
@ttoonist James Thurber, who has 
often put Ernst in his drawings, 
$ said not to like the title chosen 
by the author; “My Life on a Limb” 
‘among those suggested as more 
descriptive. Certainly Ernst has 








given an animated and fast-moving 
account of men and events—there is 
no dull reading in this book. At 
least for lawyers, his narration of his 
many battles for civil liberties should 
have special interest. 

Fundamentally, however, _ its 
chief significance is its portrayal of 
what has been taking place, and is 
still taking place, as to the tradi- 
tional America, under the impacts 
of new ideologies and bold experi- 
mentations. Ernst tells also of his 
aloofness from the American Bar As- 
sociation, his efforts to help organize 
the National Lawyers’ Guild, and 
his fight against Communist domina- 
tion and use of the latter organiza- 
tion. “But we were asleep. I was 
chiefly at fault. The Communists 
sneaked in”—he says. “We had no 
choice but to withdraw. . . . We still 
must find the technique for handling 
secret, underground undemocratic 
minority controls of democratic or- 
ganizations.” 

Ernst pays tribute to the Ameri- 
can Bar Association’s “great Com- 
mittee on Civil Rights,” established 
by the late President Frank J. Hogan, 
and headed first by Grenville Clark. 
“Some (lawyers) think that the 
American Bar Association can be 
converted from its stodgy path,” 
says Ernst. His discussion of the or- 
ganized profession is hardly dispas- 
sionate; it takes no account of many 


_achievements which a less biased ob- 


server would praise highly, if he 
traced their source. A great deal of 
the fun in the book is due to its im- 
promptu but witty bowling over of 
many things in which men and 
women believe. His lance is levelled 
at many windmills. 


Manacement AT THE BAR- 
GAINING TABLE. By Lee H. Hill 
and Charles R. Hook. 1945. New 
York: McGraw-Hill Book Company. 
$3.00. Pages vi, 300, with index. 

This is an excellent manual of 
practical judgment and experienced 
suggestions, for lawyers and their 
clients who have to deal with nego- 
tiations for labor contracts, grievance 
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procedures, the War Labor Board, 
etc. 

The authors are business execu- 
tives of enlightened views and much 
experience in labor relations. They 
learned the hard way, but they 
learned. Their book is specific, real- 
istic and useful, on the management 
side. It offers the various controver- 
sial clauses which are pressure centers 
in collective bargaining, and gives 
a great number of tested suggestions 
of ways and means of finding solu- 
tions. 


Tue YOUNG JEFFERSON. By 
Claude G. Bowers. 1945. Boston: 
Houghton Mifflin Company. ($3.75). 
Pages xxx, 544. 

THE DECLARATION OF IN- 
DEPENDENCE: THE EVOLU- 
TION OF THE TEXT. By Julian 
P. Boyd. 1945. New Jersey: Princeton 
University Press. ($3.50). Pages X, 78. 

“Thomas Jefferson still survives.” 
The last words of John Adams were 
not literally accurate when he ut- 
tered them, for Jefferson died a few 
hours before Adams. But symbolical- 
ly they were true when spoken, on 
the fiftieth anniversary of the Decla- 
ration of Independence, and remain 
true today. Indeed, if the revival of 
interest in Jefferson continues to gain 
momentum, it is likely that in the 
future he will be referred to and 
quoted more frequently than either 
Lincoln or Washington. 

To believe this one need not ac- 
cept the dictum of one of his more 
enthusiastic admirers that “he might 
more truly be described as the father 
of his country than Washington and 
as the great emancipator than Lin- 
coln.” 

It is true that except for the ef- 
forts and influence of Washington 
the Revolution would not have suc- 
ceeded or the Constitution been 
agreed to by the members of the 
Convention or ratified by the states. 
But so firmly now is the nation set 
upon its foundation that it is dif- ’ 
ficult to realize that but for the con- 
tribution of one man it might have 
been otherwise. 
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Notwithstanding the wisdom ot his 
leadership and the inspiration of his 
words it is doubtful whether Lin- 
coln personally influenced the even- 
tual course of history. Moreover, 
the issues to which he devoted him- 
self were irrevocably settled by the 
arbitrament of the sword. He will 
in the future be more usually thought 
of as the great mystic he was. 

But, as Lincoln himself said: 
“The principles of Jefferson are the 
definitions and axioms of free socie- 
ty.” Jefferson’s concern was with the 
rights of man and that acutely now 
is and for all the predictable future 
will be a live issue—a fighting faith. 

To most readers Mr. Bowers’ 
present volume will be more in- 
teresting than either his Jefferson 
and Hamilton or his Jefferson in 
Power. It brings Jefferson up to the 
time when, at the age of forty-five, he 
returned from France to enter Wash- 
ington’s Cabinet. 

Already he had not only written 
the Declaration of Independence, he 
had laid the foundations for a real 
democracy in the reforms he had 
wrought in Virginia, had been re- 
sponsible for the Ordinance of Relli- 
gious Freedom, had been war gover- 
nor of Virginia, had advocated the 
ultimate abolition of slavery, had 
foreseen the necessity of the west- 
ward expansion of the nation and 
had vigorously demanded and no- 
tably contributed to the forcing into 
the Constitution of the Bill of 
Rights. Mr. Bowers is not ex- 
travagant: “Had his career ended 
when he sailed from France, he 
would be numbered as one of the 
four immortals among the founders 
of the American Republic.” 

Jefferson’s views upon govern- 
ment had fully matured. Ended was 
the phase of the political philoso- 
pher, beginning was that of the 
statesman politician. 

This story Mr. Bowers tells more 
than adequately, although being a 
confirmed Jeffersonian (as he him- 
self, when a Democratic keynoter, 
has proclaimed) he is not always im- 
partial. The study of many years 
has made him familiar with the 
sources. His narrative style is excel- 
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lent; he even remembers to put in 
the punch lines which he used so 
effectively as an editorial writer on 
the New York World. 

For lawyer-readers one of the 
most engaging chapters is that which 
tells of Jefferson at the Bar. Jefferson 
received a thorough grounding in 
the law, studying for five years under 
George Wythe, one of the greatest of 
American lawyers and law teachers. 
Although both John Marshall and 
Henry Clay were students under 
Wythe, Jefferson was his favorite and 
it was to Jefferson he bequeathed his 
library. 

Jefferson did not confine himself 
to the bare bones of the law and 
significantly his related reading was 
of a kind and scope that would meet 
the most exacting requirements of 
the present day schools. 

Admitted to the Bar in 1767 Jef- 
ferson retired at the beginning of 
the Revolution. He was not an ad- 
vocate and did not participate in sen- 
sational cases; but he was a valued 
counselor and had a substantial and 
lucrative practice. He averaged 
being retained in one hundred cases 
a year and in 1771 had four hun- 
dred and thirty. Only Wythe, 
Pendleton and Patrick Henry had 
larger practices. When he retired 
his annual fees amounted to about 
three thousand dollars which was 
large in the period and place. Per- 
haps the best proof of his success in 
his profession is the fact that he 
numbered among his clients such im- 
portant personages as Lord Fair- 
fax, William Byrd, Benjamin Harri- 
son and Richard Henry Lee. 

Soon after he disposed of his 
practice came “Jefferson’s Immortal 
Hour,” as Mr. Bowers titles his 
chapter describing the writing of the 
Declaration of Independence — a 
chapter that is not only uncritical 
but surprisingly brief. Possibly as a 
thorough Jeffersonian Mr. Bowers 
feels that prolonged discussion would 
lend undeserved significance to the 
contributions of others or unduly 
emphasize the fact that Jefferson’s 
task was to distill into memorable 
phrases the thoughts generally preva- 
lent. 


Any imadequacy in Mr. Bowers 
account has been fully supplied by 
Dr. Boyd. In a handsome quarto 
volume he has reproduced and fo 
the first time brought together fac. 
similes of all of the drafts of the Dec. 
laration made by Jefferson that are 
known to be extant. To these as 
related documents he has added fac. 
similes of George Mason's draft of 
the Virginia Bill of Rights, Jeffer- 
son’s “First Ideas” on the Virginia 
Constitution, Richard Henry Lee's 
Resolution of Independence and 
John Adams’ copy of Jefferson's 
original draft of the Declaration. 

These reproductions Dr. Boyd 
prefaces by a brilliant and discrimi- 
nating essay, critically assessing the 
credit due Jefferson for the final re- 
sult. Taking as his basis Jefferson’s 
“Rough Draft” he points out the 
changes that resulted from the sug- 
gestions of the other members of the 
drafting committee, John Adams, 
Benjamin Franklin, Roger Sherman 
and Robert R. Livingston, and the 
alterations made by Congress—alter- 
ations that, furnishing a precedent 
that has not always been followed, 
were uniformly improve. 
ments. 

Dr. Boyd traces to their sources 
the ideas embodied in the Declara- 
tion and concludes that “the task 
assigned to Jefferson was to act as 
advocate of his country’s cause before 
the bar of world opinion.” 

Jefferson was no doubt accurate 
when he told Madison in 1823 that 
he “turned to neither book nor pam- 
phlet while writing” the Declara 
tion. He did not need to in order 
to attain his expressed objective “an 
expression of the American mind.” 
So supremely did he succeed that 
Dr. Boyd’s accolade is that he was 
“the inspired amanuensis of the 
people.” 

The efforts of Dr. Boyd and the 
Princeton University Press have tf 
sulted in a volume which, in format, 
typography, scholarship and felici- 
tousness of style is rarely equalled. It 
is a good augury. Dr. Boyd, who 3s 
the Princeton librarian, is editor o! 
the comprehensive edition of the 
correspondence, papers and writings 
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of Jefferson now in preparation and 
to be published after the war by the 
Princeton Press. This undertaking 
has been made possible by a gift of 
$200,000.00 from the New York 
Times Company to Princeton Uni- 
versity (which will supplement it) 
as a tribute to Adolph S. Ochs. Its 
consummation will be an event for 
which historians and others have 
long waited.? 

A few nights ago after dinner Dr. 
Boyd and I sat in my library and I 
listened with delight as in response 
to my urging he spoke of the progress 
of this stupendous undertaking. 
Printed in full will be about 18,000 
letters written by Jefferson and all 
his state papers, addresses, public 
documents, briefs, commonplace and 
fee books, office dockets, scientific 
memoranda, garden books, meteor- 
ological observations, drawings and 
other records. Included also in full 
or in abstracted form will be some 
30,000 (originally estimated to be 
26,000) letters written by his com- 
patriots to Jefferson. For handling 
this mass of material time-and labor- 
saving devices have been worked 
out which are revolutionary. This 
in itself is a fascinating story which 
Dr. Boyd has consented soon to 
write. 

The complete work will consist of 
at least fifty volumes—more likely 
fifty-two. The first will be pub- 
lished immediately after the removal 
of war restrictions. Thereafter the 
schedule—difficult to maintain—calls 
for five volumes each year. 

When he has finished his task 
Dr. Boyd will have lived with Jef- 
ferson almost two decades, will have 
read each of these documents at 
least three times and will have ex- 
amined everything that has been 
written about Jefferson. Already, of 
all living persons, he probably knows 
most about Jefferson. 





In a casual and uncalculated way 
Dr. Boyd leads one back to Jeffer- 
son's day and by his magic brings 
to life again the Master of Monticel- 
lo~so much so that under the nec- 
fomancer’s spell one finds oneself 
speaking as Virginians do of “Mr. 
Jefferson.” 





It would be in the realm of 
scholarship a major debacle if the 
incomparable knowledge and under- 
standing of Jefferson which are Dr. 
Boyd’s should not survive the 
memories of those of us who know 
him. This need not happen. When 
the last volume of “The Papers of 
Thomas Jefferson” has been seen 
through the press, the time will have 
arrived for a definitive biography.? 
For that delicate and difficult task 
my nominee is Dr. Boyd. 

WALTER P. ARMSTRONG 


Memphis, Tenn. 


Ficutine LIBERAL: THE 
AUTOBIOGRAPHY OF GEORGE 
W. NORRIS. May 15, 1945. New 
York: The Macmillan Company. 
$3.50. Pages xv, 419, with index. 

This is the self-portrait of a 
Nebraska lawyer and local judge who 
went into politics after seven years 
on the bench, became a national 
figure as a fighting Congressman, 
won leadership of large elements of 
public opinion as a member of the 
Senate, and influenced profoundly 
many governmental policies and ac- 
tions throughout his span of serv- 
ice in the Congress. 

He has written a dynamic story 
of the many contests in which he en- 
gaged, and of the events which made 
him one of the most controversial 
figures in American public life— 
revered and beloved by many people, 
disliked and assailed by others. The 
book is crammed with history and 
with an “inside story” of many hap- 
penings. A rugged individualist 
always in his own thinking and 
action, his narrative is pervaded 
with the author’s philosophy of 
the changing America—the concept 
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of achieving individual happiness 
and freedom through collective or 
mass action by government. “The 
individuals participating are of 
only passing importance; the fact 
of the struggles is all that really 
counts,” he says. “The unceasing 
effort to make democratic govern- 
ment really and truly responsive to 
popular will, and to human welfare, 
may present itself as it did in the 
Cannon fight, or under entirely dif- 
ferent aspects.” At another point he 
records: “That night I returned 
home triumphant in a decent fight, 
and disappointed that its fruits could 
not have been even greater. That is 
the struggle which the people of a 
democracy face. Frequently they 
must compromise in order to achieve 
practical reform. If victory were full 
and complete, there would be no 
new political battlefields in due time. 
Progress and change are constant and 
eternal.” 


L EGAL AID CLINIC INSTRUC. 
TION AT DUKE UNIVERSITY— 
By John S. Bradway. 1945. Durham, 
North Carolina. Duke University 
Press. ($1.50). Pages vii, 126. 

John Bradway is the living patron 
saint of the legal aid movement in 
America. To it he is devoting his 
life. 

He is absolutely convinced that 
there is an intimate connection 
between hard work in law school 
classes and hard work in a legal 
aid clinic. 

Most law school professors think 
he is wrong, or that his plan is im- 
practical. I think he has discovered 
something as important as Chris- 
topher Columbus Langdell’s discov- 
ery of the case system. 





1. There have been four collected edi- 
tions of the letters and writings of Jeffer- 
son (1) T. J. Randolph ed. Memoir, Cor- 
respondence and Miscellanies from the 
Papers of Thomas Jefferson (Charlottes- 
ville, 1829) , four volumes; (2) H. A. Wash- 
ington ed. The Writings of Thomas Jeffer- 
son (New York and Washington, 1853- 
1854), ten volumes; (3) P. L. Ford ed. 
The Writings of Thomas Jefferson ee 
York, 1892-1899), ten volumes; O.4 
Lipscomb and A. E. Bergh, eds. The iret. 
ings of Thomas Peo (Washington, 
1903-1904) , twenty volumes. None of these 
editions is inclusive and all are out of 
print. 

2. Millions of words—biographies, mono- 





graphs and even a play—have been written 
about Jefferson. The most nearly compre- 
hensive biography is found in Mr. Bowers 
volumes. Gilbert Clinard’s “Thomas Jef- 
ferson:—The Apostle of Americanism” is 
an excellent one volume summary of his 
career. Marie Kimball covered his early 
years in her readable “Jefferson: The Road 
to Glory, 1743 to 1776,” and now is workin 
on another volume. Not to be negl 

is John Sharp Williams’ “Thomas Jeffer- 
son: His Permanent Influence on Ameri- 
can Institutions,” a series of lectures 
delivered at Columbia University in 1912. 
Of all the public men of our time Senator 
Williams was most nearly a true disciple 
of Jefferson. 
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In that way, according to Presi- 
dent Eliot, Langdell turned the study 
of law into a science because the 
students studied actual living cases. 

John Bradway has added the 
actual living human client with his 
or her actual problem. 

Human life is such that the inter- 
play between a case in the books and 
a case in life can be enormous. What 
seems obscure and dark in a book can 
be illuminated by life. 

It is unorthodox for a reviewer 
to be personal. Yet, I wish to risk it. 
I found the Harvard Law School the 
most stimulating intellectual experi- 
ence of my life. To it I owe every- 
thing. At the same time, I found half 
of its courses dry as dust, worthless, 
or even worse. 

I will be specific. In the course 
on Pleading, they taught us things 
which the state in which I hoped 
to practice had long since abolished. 
In Criminal Law, there were the 
questions of larceny as against em- 
bezzlement. I found my state had 
decided they were both felonies. In 
Corporations, there was a whole sec- 
tion on corporations de jure or de 
facto. In my state I found that a 
corporation was either licensed by the 
Commissioner of Corporations, or it 
did not exist. In Torts, we studied 
the fellow-servant rule. Meanwhile, 
the workmen’s compensation laws 
were being enacted in state after 
state. No reference was ever made 
to them. 

John, and I concur with him, 
believes that in a legal aid clinic or 
a legal aid society, you can teach 
ethics far better than any code of 
ethics can do. The legal aid attorney 
learns ethics the hard way. When a 
deserted wife comes to you—at that 
point, she and her children are near 
starvation—you realize that the law 
must be an instrument of power and 
of righteousness. That is why the 
lawyers who have had first-hand ex- 
perience often find themselves 
awakened in the middle of the night. 
To ponder. To wonder if the law 
might not be a more perfect instru- 
ment. 

The legal aid workers in the 
front-line trenches know their case 
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to be true. They know the conscience 
of the American Bar Association to 
be essentially true. They know its 
income is about a quarter of a mil- 
lion dollars a year. They know, 
from bitter experience, that if they 
are allowed one thousand dollars to 
carry on their nation-wide endeavor, 
they are indeed lucky. 

My diatribes, published in the 
Annual Reports, may seem bitter; 
but they are mild compared to the 
feelings of the present distinguished 
chairman of the Association’s Stand- 
ing Committee on Legal Aid Work. 

We are about convinced that we 
cannot arouse the present generation 
of American lawyers. We _ had 
thought that “the equal protection 
of the laws” meant exactly what 
those simple and explicit and honest 
words mean. But we have even failed 
before the Supreme Court of the 
United States. 

(I will supply the citations. An 
American citizen has been, and may 
still be, in jail because he has not the 
money to pay for a transcript of the 
record in order to perfect his ap- 
peal.) 

John Bradway feels very much as 
I do. His hope and faith are to teach 
this truth to the oncoming genera- 
tion of lawyers. I guess that is our 
real hope. 

I commend this book to every 
law teacher, and especially to every 
dean of every law school, in America. 


The medical profession will not 
permit a doctor to practice until he 
has gone through his internship— 
that is, his clinical experiences in a 
hospital, working with human flesh, 
but under the strictest direction and 
observation, and living a life that is 
monastic. 

In the field of law we pretend 
that there are reasons why we cannot 
give our disciples the same vigorous 
clinical training. So, the public suf- 
fers. The reaction is that the Bar 
suffers. 

I grant that integrating the cur- 
rent, established law school cur- 
riculum with actual training in 
actual practice is not simple. It 
poses many questions. 


John Bradway has made up his 
mind, and it is based upon actual 
clinical experience. He is the prophet, 
the John The Baptist. 

Quite rightly you will have ques. 
tions. Within the covers of this 
book, you will find the answers. 

REGINALD HEBER SMITH 
Boston, Massachusetts 


Take YOUR PLACE AT THE 
PEACE TABLE: What You Can Do 
to Win a Lasting United Nations 
Peace. By Edward L. Bernays. New 
York: The Gerent Press. 1945. ($1.00) 
Pages 60 (paper-bound). 


An expert in public opinion has 
compiled a compact and useful man. 
ual for the assistance of those who 
wish to speak or write, as private citi- 
zens, in support of the Dumbarton 
Oaks Proposals and American par- 
ticipation in the international or- 
ganization being formed at the San 
Francisco Conference. 


Recent Publications 


VETERAN LAW MANUAL, An Authori- 
tative Guide on Servicemen’s Rights 
and Benefits—With Pertinent Law 
Texts and Explanations. 1945. Chi- 
cago: Commerce Clearing House, 
Inc. Pages 271. Price $2.00. 
AFTER-CONDUCT OF DISCHARGED OF- 
FENDERS, by Sheldon Glueck and 
Eleanor T. Glueck. 1945. New York: 
The Macmillan Company. Pages xvi, 
114. Price $2.50. 


MODEL BILATERAL CONVENTIONS FOR 
THE PREVENTION OF INTERNATIONAL 
DOUBLE TAXATION AND FISCAL EVASION: 
SECOND REGIONAL TAX CONFERENCE. 
Mexico, D.F., July, 1943. League ol 
Nations Publication: 1945. II.A3 
Sales Agent: Columbia University 
Press. Pages 86. Price: paper bound 
$1.00: 3/6. 


“ELIZABETH IS MISSING”, by Lillian de 
la Torre. 1945. New York: Alfred A. 
Knopf. Pages iv, 266. Price $3.50. 


MUNICIPALITIES AND THE LAW IN AC 
TION—1945 Edition, Edited by 
Charles S. Rhyne. 1945. Washington: 
National Institute of Municipal Law 
Officers. Pages 500. Price $10.00. 
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Court- 


On January 13 an infantry division 
is in the line, in combat with the 
enemy in Belgium. Private Doe, a 
member of the quartermaster com- 
pany, who has been loading gasoline 
cans onto trucks sent back from the 
front, receives permission from the 
frst sergeant to ride the mail truck 
back to a small town where the com- 
pany was previously located, to get 
his laundry. The driver drops him 
off at that town and upon returning 
in the evening to pick him up has 
great difficulty in getting him to leave. 
On the return trip Doe jumps off the 
truck and disappears. On January 31, 
Doe walks up to two soldiers of the 
company, at the Red Cross Club in a 
lage Belgian city, and asks them 
what is going to happen to him. One 
of them says, “You are in for a pretty 
long term. They have you for deser- 
tion, AWOL, and everything else like 
that.” He decides to return and they 
give him a ride back. 

On the same day, January 31, Doe 
is placed in arrest in quarters in the 
company area. The next day, Febru- 
ary 1, charges are filed under the 58th 
\rticle of War for desertion. The 
(ase is investigated impartially by an 
experienced officer, who recommends 
rial by general court. The organiza- 
tion commander forwards the charges 
0 division headquarters and they 
teach the division judge advocate at 
9am. on February 5. He has inter- 
viewed the accused in the meantime. 
Upon examining the evidence, he 
finds it sufficient to warrant trial by 
general court-martial. He submits 
the file, with his written “advice,” to 
the division commander at 4 p-m. 
the same day, February 5, stating that 
he has requested a psychiatric exam- 
mation by the division psychiatrist. 

The accused has made a volun- 
laty statement, with the knowledge 


of his rights to the investigating ol- 
ficer, that he left in an effort to join 
a rifle company with some other di- 
vision and had traveled clear into 
Germany in an effort to do so. It is 
possible that he is sincere; however, 
the division judge advocate knows 
Doe from previous experience, Doe 
in the past having been tried for be- 
ing AWOL March 15 to March 16 
and August 15 to September 22. Con- 
siderable leniency was shown Doe on 
the latter offense. The division judge 
advocate recommends that all the 
facts be given to the court and that 
it determine whether, in the instant 
case, Doe deserted or merely went 
absent without leave. 

On February 7, at 9 a.m., the di- 
vision judge advocate receives the 
charges from the division command- 
er, who directs trial by general court- 
martial. These are formally referred 
and delivered to the assistant trial 
judge advocate at 5:45 p.m. that day, 
who immediately serves them upon 
the accused. 

In the meantime the company 
commander of the quartermaster 
company has taken the accused ove 
the almost impassable muddy roads, 
which the engineers are filling with 
rocks and covering with logs, to the 
division clearing station for examina- 
tion by the psychiatrist. On February 
8 the psychiatrist examines Doe and 
states, “Doe reveals no evidence of 
any psychosis, knows the difference 
between right and wrong, and can 
adhere to the right; he is one who 
seems to live by his own rules rather 
than those of society, is an individual 
who has traits of character not desir- 
able to military service, has been given 
ample opportunity to make an ade- 
quate adjustment to the service, but 
this has failed.” The psychiatrist 
recommends separation from the 
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service. 

The forward echelon of division 
headquarters is about four and one- 
half miles from the front lines, in a 
badly destroyed town where there are 
mines, booby traps, wrecked tanks. 
abandoned equipment, about fifteen 
civilians, and about forty dead cows. 
The rubbish and litter of battle is 
everywhere. The town receives some 
artillery fire from time to time. Two 
general court cases had previously 
been tried there in the mess hall but 
the hall, being only a room in a par- 
tially destroyed building, had been 
unsatisfactory. It is decided to try 
the Doe case in the rear echelon of 
division headquarters, approximate- 
ly ten miles to the rear; inasmuch as 
the quartermaster company is in that 
vicinity, more members of the court 
are in that echelon, and that place 
is not quite so badly destroyed. How- 
ever, the roads are difficult because 
of the constant snow or rain, and the 
heavy traffic. A trip is considered and 
described in hours, not in miles or 
kilometers. 

The trial judge advocate finds a 
large room that the Chaplain has 
been using for church services, and 
the casual detachment has been us- 
ing for sleeping quarters of new men 
being received by the division. There 
are no windows in the room and no 
stove. There is a platform at one end 
of the room, which will be used for 
added dignity of the court. 

On February 16 the law member, 
a member of an artillery battery in 
firing position, arises about 5 a.m. 
and takes a 40-mile detour around 
the muddy road in order to arrive at 
court at the appointed time, 10 a.m. 
The trial judge advocate does like- 
wise, has a flat tire, leaves his vehicle 
and driver, and hitch-hikes in order 
not to be late. The assistant trial 
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judicata, procedure and practice, and 
judge advocate, the defense counsel, 
and two members of the court leave 
the forward echelon early for the 
10-mile muddy drive to the rear. 
They have great difficulty, get stuck 
in the mud twice, and are pulled out. 

The court convenes. The trial 
judge advocate calls the first sergeant 
to testify about granting permission 
to Doe to be away for a few hours to 
pick up his laundry; the mail truck 
driver testifies about the trip; the 
mail clerk testifies about Doe’s dis- 
appearance; one of the soldiers who 
saw the accused at the Red Cross 
Club testifies to the facts that oc- 
curred there. The court is shivering, 
and the noise of the heavy Army 
trucks pulling through a mudhole 
outside the building makes it diffi- 
cult to hear the witnesses. The prose- 
cution rests. The court adjourns for 
lunch, and sits at a private table set 
up for it in the mess hall. After lunch 
the law member explains to the ac- 
cused that he may remain silent and 
no inference will be drawn against 
him on account thereof, or he may 
testify under oath and be subject to 
cross-examination, or he may make 
an unsworn statement and the court 
can give it such consideration as it 
desires. He elects to testify under 
oath and testifies about his intentions 
and his travels, but on cross-examina- 
tion his story becomes pretty weak. 
Liquor and women apparently were 
his main interests during his absence. 

The defense announces that it 
has no further testimony. The prose- 
cution has no further testimony. The 
court closes, reaches its findings, re- 
opens to hear the data about age, 
length of service, previous convic- 
tions, etc., closes, determines the 
sentence, and reopens. The president 
announces that the accused has been 
found guilty of the lesser included 
offense of absence without leave under 
the 61st Article of War, not guilty of 
desertion under the 58th Article of 
War, and that the sentence is “to be 
dishonorably discharged, to forfeit 
all pay and allowances due or to be- 
come due, and to be confined at hard 
labor for 18 years.” 


A complete stenographic record 
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of the trial is prepared and authenti- 
cated, a copy served upon the ac- 
cused, and the original delivered to 
the division judge advocate the next 
day, February 17. He reviews the 
record, finds no procedural errors, 
finds the evidence sufficient, finds the 
sentence to be unduly severe, and 
recommends that the sentence be ap- 
proved, but that the period of con- 
finement be reduced to 10 years, and 
that the dishonorable discharge be 
executed. He points out in his re- 
view that Doe’s service record shows 
that during his military career he 
had been AWOL on December 21, 
1942; April 27 to July 13, 1943; 
March 15, 1944; and May 16 to Sep- 
tember 21, 1944; a total of 117 days, 
and had been in confinement, on ac- 
count of his 1943 offense, from July 
14 to December 21, a total of 161 
days. He prepares an “action” sheet 
for the division commander to sign 
to accomplish such recommended ac- 
tion, and it is stated therein that the 
order directing execution of the sen- 
tence is withheld pursuant to Article 
of War 5014, which means that the 
sentence cannot be ordered executed 
until the record has been reviewed 
and approved by a Board of Review 
in the office of The Assistant Judge 
Advocate General at Paris. 

The division commander signs 
the recommended action on February 
20. The division judge advocate pre- 
pares the “chronolgy sheet” and for- 
wards the record to The Assistant 
Judge Advocate General on February 
21. This sheet shows that from the 
time the accused was placed in arrest 
in quarters, January 31, until the rec- 
ord was forwarded, a period of 18 days 
elapsed, and that during this time 
the division moved to a new location. 

On March 16 formal opinion of 
the Board of Review, approving the 
sentence, with indorsement by The 
Assistant Judge Advocate General, is 
received. The next day formal gen- 
eral court-martial order is published. 
The prisoner has, in the meantime, 
been physically moved to large stock- 
ade. In a few weeks he will be 
shipped to the United States. There- 
after the director of the military 
prison, an officer in the Office of The 


Judge Advocate General, and ap 
officer in the office of The Secretary 
of War, will consider clemency from 
time to time, based upon the ae 
cused’s behavior. 

While to a layman, the approved 
sentence may appear severe, it must 
be realized that when a division ig in 
combat it is necessary that its mem. 
bers remain with it and perform their 
duties; otherwise the division could 
not function. 


TAX COURT 
(Continued from page 299) 


the law relating to oil, gas and other 
minerals. A question of the applica. 
bility of some provision of the Reve. 
nue Act or the proper interpretation 
of some document requires consider- 
ation of the rules of interpretation. 
Questions of the admissibility of evi- 
dence arise during the trial of a case. As 
one writer has said in this connection: 
. . It seems difficult to find a field 
which leads practitioners more widely 
through the whole fabric of the law. 
. He must be broad in his back- 
ground and broad in his outlook, if 
he is to deal effectively with the mani- 
fold problems which make up the 
modern field of tax law. There is no 
reason to expect that a judge in this 
field should become narrow and tech- 
nical and specialized. (Prof. Erwin N 
Griswold, Harvard Law Review) 
Certainly the Judges of the Tax 
Court find their work absorbingly in 
teresting and not in the least stifling 
or narrowing. Their cases give them 
intimate, sometimes dramatic, views 
of business, finance, inventions, and 
charities. 

The court is about to “come ol 
age” with its 2lst birthday in June 
1945. It has been able to establish 
lasting precedents in many subjects 
of tax litigation and has been sus 
tained in most instances by the appel 
late courts. There are, of course, 4 
few fields in which satisfactory at 
swers are elusive and extremely diff 
cult to devise. Family trusts, famil 
partnerships, and cases coming with 
in the shadow of the Hallock dec 
sion, might be cited as examples. The 
court has endeavored throughout its 
existence to earn and merit the ff 
spect of the taxpaying public, of the 
bar, of the courts, and of the Gover? 
ment. Its task is never ending. 
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Avia TION — Legislation — Inter- 


national Agreements: Another praise- 
worthy example of the growing 
practice among law reviews to devote 
an entire issue to integrated discus- 
sions of an important subject, is the 
March number of the Virginia Law 
Review (Volume 31—No. 2). Thir- 
teen articles deal with various phases 
of aviation law and legislation. 

It is impracticable to summarize 
here each part of such a symposium 
as fully as separate articles on par- 
ticular topics are covered. The pur- 
pose of this department is to give to 
our readers, within our limitations 
of space, a fair cross section of useful 
contributions as they currently ap- 
pear. Our comment on whole issues 
devoted to a single subject has to be 
in the nature of general reference. 

The symposium on aviation is 
unusually exhaustive and covers all 
the important questions as to legis- 
lation and international agreements, 
anticipated for the post-war expan- 
sion of aviation. The authors of the 
various articles are recognized stu- 
dents of specialized problems in avia- 
tion law and related fields. The sym- 
posium includes the following con- 
tributions: “Aviation Law Looks to 
the Future”, by Kenneth R. Red- 
den, Faculty Editor of the Virginia 
law Review; “Legal Rules for In- 
lmational Aviation”, by Charles S. 
Rhyne, author of “Civil Aeronautics 
\ct, Annotated;” “Some Effects of 
\ircraft War Procurement Contracts 
on the Law of Contracts”, by Henry 
G. Hotchkiss, the editor of United 
Mates Aviation Reports; “Recent 
Trends in Latin American Air 
Transport Legislation”, by David E. 
Grant, foreign counsel of the Pan 
American Airways System; “Are Sur- 
face Carriers Grounded by Law”, by 
Sam G. Baggett, General Attorney 





for the United Fruit Company; “The 
Ocean Air-State or Federal Regula- 
tion”, by W. Percy McDonald, Chair- 
man of the Tennessee Bureau of 
Aeronautics and Edward W. Kuhn, 
of the Tennessee Bar; “A Review of 
the Recent Chicago International 
Air Conference”, by Howard Oster- 
hout of the New York Bar, who was 
American Delegate and legal adviser 
at the World Conference on Private 
Air Law in 1935; “Owner-Operators 
of Motor Vehicles: Implications for 
Air Carrier Problems”, by Howard 
C. Westwood and George S. Elpern, 
of the New York and District of Col- 
umbia Bars; “The Warsaw Conven- 
tion”, by George W. Orr, past gov- 
ernor of the Aeronautical Chamber 
of Commerce of America; “The Pro- 
posed National Airport Plan”, by Lt. 
Col. Allan C. Perkinson, Director of 
the Division of Aeronautics of the 
State Corporation Commission of 
Virginia; “International Air Law 
Trends”, by Howard S. LeRoy, Pro- 
fessor of Radio and Aeronautical 
Law at the National University Law 
School; “The New International 
Civil Aviation Organization”, by H. 
Alberta Colclaser, of the Aviation 
Division of the Department of State; 
and “Economic Regulation of Air 
Commerce by the States”, by Oswald 
Ryan, member of the Civil Aeronau- 
tics Board. (Address: Virginia Law 
Review, Charlottesville, Virginia; 
price for a single copy: $1.25.) 





Edztor’s Note: 





CommerciaL ARBITRA- 
TION — “Business Arbitration — In- 
strument of Private Government”: 
Professor Heinrich Kronstein of the 
Georgetown University Law School, 
who is identified also as a special 
attorney for the United States De- 
partment of Justice, is the author of 
a provocative article in the Decem- 
ber issue of The Yale Law Journal 
(Volume 54—No. 1; pages 36-69), in 
which he questions the use of com- 
mercial arbitration as a means of 
avoiding the adjudication of certain 
types of business disputes by the ordi- 
nary courts of law. 

The article is devoted principally 
to an exposition of the author's 
thesis that as “an instrument of car- 
tels and monopolistic trade associa- 
tions, modern arbitration appears 
not only to be incompatible with 
general concepts of positive law, but 
even to attack in principle the prac- 
tical mandates of the Constitution.” 
He suggests that both domestic legis- 
lation and international conventions 
are needed to arrest the increasing 
scope of business arbitration and to 
restore it as a “function ‘within’ 
rather than ‘outside’ the law.” The 
author recommends a number of 
specific steps to accomplish the re- 
strictions upon commercial arbitra- 
tion which he believes are required 
to curb business controls exercised 
particularly in the international 
field. (Address: The Yale Law Jour- 
nal, 127 Wall Street, New Haven, 
Conn.; price for a single copy: $1.25). 


Conrucr OF LAWS—“A prob- 
lem in Damages for Tort in the Con- 
flict of Laws”: In the recent case of 
Lister v. McAnulty (1944) S.C.R. 317, 
(1944) 3 D.L.R. 673, the Supreme 
Court of Canada was faced with this 
novel problem: Should the law of 
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Massachusetts, the domicile of the 
husband and injured wife, or the 
law of Quebec, both the place of 
wrong and the forum, govern as re- 
gards the husband’s recovery of dam- 
ages for the loss of his wife’s com- 
panionship and services? The hold- 
ing of the majority that no right of 
companionship and services exists in 
Massachusetts and hence no damages 
for loss thereof can be recovered in 
Quebec, the dissenting opinion as to 
the Massachusetts recognition of 
such a right, and other approaches to 
the general problem were compre- 
hensively considered by Professor J. 
E. M. Hancock of the University of 
Toronto School of Law in the De- 
cember, (1944) issue of The Cana- 
dian Bar Review (Vol. XXII—No. 
10; pages 843-855). The author is 
pointed in criticizing the view of one 
of the dissenting judges, that meas- 
ure of damages is a procedural mat- 
ter determined by the forum and not 
by the place of wrong. (Address: 
Canadian Bar Association, Ottawa 
Electric Building, Ottawa, Ont.; 
price for a single copy: 75 cents.) 


ConsTITUTIONAL LAW—Aa- 
ministrative Law—“Constitutionality 
of Conditions”; How far the state 
and federal governments may go in 
imposing conditions upon the grant 
of a privilege is the subject of edi- 
torial comment in the January-Feb- 
ruary issue of the Jilinois Law Re- 
view (Vol. XXXIX—No. 3; pages 
246-272). From an extensive review 
of Supreme Court decisions stem- 
ming from Home Insurance Com- 
pany v. Morse, 87 U.S. 445, and Paul 
v. Virginia, 75 U.S. 168, it is con- 
cluded that the answer depends on 
a choice between two conflicting 
legal theories—the “doctrine of un- 
constitutional conditions”, which in- 
validates conditions violative of con- 
stitutional rights and the so-called 
“The greater includes the lesser” 
concept, which recognizes that the 
greater power to exclude includes 
the lesser power to admit upon con- 
dition. The “doctrine of unconstitu- 
tional conditions” is held to be “but 
an extension of the due process 
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clause”, and that the choice between 
the two conflicting theories “must be 
determined, in any given situation, 
by the public interest in validating 
or invalidating the condition.” (Ad- 
dress: Illinois Law Review, North- 
western University, Chicago, Illi- 
nois, price for a single copy: $1.00.) 


ConsTITUTIONAL LAW— 
“The Supreme Court and the New 
Deal—An Answer to Texas”: Last 
year the State Bar Association of 
Texas adopted a resolution (pub- 
lished in the August, 1944, issue of 
the Journal) which asserted that the 
Supreme Court is losing public es- 
teem because of its disregard of prec- 
edents and the inconsistencies of its 
decisions. Strong dissent from that 
declaration is expressed by Kenneth 
C. Sears, Professor of Law in the Uni- 
versity of Chicago, in an article in 
the February issue of The University 
of Chicago Law Review (Vol. 12— 
No. 2, pages 140-178). He bases his 
defense of the Court on an analysis 
of the constitutional cases from the 
October, 1934, term through the Oc- 
tober, 1944, term. Although conced- 
ing that, as compared with the era 
from 1937 to 1945, there has been no 
period of equal length in the Court’s 
history which has been so revolution- 
ary in its nature, he points out that 
there have been good as well as bad 
revolutions, and that the Court had 
been sharply divided even before 
that time. He submits that changes 
in constitutional interpretations by 
the Court are necessitated by the ex- 
tent of exercise of the power of ju- 
dicial review and the difficulties of 
amending the Constitution, and that 
only history can fairly assess the cali- 
bre of the Court as it exists today. 
This defense of the Court may in- 
terestingly be compared with an an- 
alysis of the Court’s activities in the 
field of private law, made by Arthur 
A. Ballantine of the New York Bar 
in “The Supreme Court: Principles 
and Personalities,” in the March is- 
sue of the JouRNAL. Whereas Profes- 
sor Sears bases his conclusions exclu- 
sively on consti*utional law cases, 
Mr. Ballantine recognized a special 


reason for departures from the strict 
rule of stare decisis in matters of con- 
stitutional law but concluded that 
the tendency of the Court in recent 
years increasingly to review afresh 
settled principles of private law and 
to register split votes and individual 
opinions on such frequent occasions, 
is both unnecessary and harmful to 
the conduct of practical affairs. (Ad- 
dress: The University of Chicago 
Law Review, Chicago 37, Illinois; 
price for a single copy: 75 cents.) 


Conrracts WITH GOVERN. 
MENT—“Problems Arising under 
the Renegotiation Act”: The subject 
of renegotiation, which has been a 
fertile source of material for the law 
reviews, receives additional treat- 
ment in an article entitled as above, 
by Albert Francis Reardon, of the 
District in the 
January issue of The Georgetown 
Law Journal (Vol. 33—No. 2; pages 
153-181). The discussion “is con- 
cerned primarily with the legal 
aspects of various phases of the 


of Columbia Bar, 


renegotiation statutes and their rela- 
tion to Federal taxation of profits, 
whether such profits are excess ot 
merely excessive; i.e., subject to the 
Excess Profits tax law or renegotia- 
tion proceedings.” Discussion of these 
and several other cognate problems, 
including the constitutionality of the 
statutes and procedures of the present 
system of renegotiating the profits on 
government contracts, is preceded by 
a resumé of the history and opera 
tion of the Renegotiation Acts. (Ad- 
dress: The Georgetown Law Journal, 
Washington, D. C.; price for a single 
copy: $1.00.) 


Domestic RELATIONS- 
“Fraud as a Ground for Annulment 
of a Marriage”: Professor Robert 
Kingsley of the University of South- 
ern California School of Law, in af 
article in the March issue of the 
Southern California Law Review 
(Vol. XVIII—No. 3; pages 213-237), 
of which he is faculty editor-in-chief, 
defines the “peculiar meaning” 
which the word “fraud” has in the 
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law of annulment. To constitute 
ground for annulment of marriage, 
the fraud, according to Professor 
Kingsley, must be material in the ob- 
jective sense that it is related to fac- 
tors which render the “essential’’ of 
marriage (i.e., marital cohabitation) 
impossible or improper. Besides sev- 
eral sections devoted to numerous 
judicial applications of this test of 
materiality, the article includes dis- 
cussions of the elements of fraud, the 
definitions of condonation and 
laches, and the effect of fraud, and 
contains lastly a section on proce- 
dure dealing with jurisdiction to de- 
cee annulment. (Address: Southern 
California Law Review, Los Angeles 
7, Cal.; price for a single copy: 
$1.00.) 


Domestic RELATIONS — 
“Marriage by Proxy and Other In- 
formal Marriages”: The validity in 
the forty-eight States and Alaska of 
marriage by proxy, common-law mar- 
riage, and marriage by mail contract, 
telephone, or cable, is considered in 
a comprehensive article in the De- 
cember, 1944—February, 1945, issue 
of the University of Kansas City Law 
Review (Vol. XIII—No. 1; pages 
18-102), by W. H. Howery of the 
Missouri Bar. Many legal difficulties 
stand in the way of those who would 
become husband and wife while ab- 
sent from each other. Mr. Howery’s 
analysis of these difficulties might 
well serve as a guide for chaplains 
and public relations officers of the 
med Forces who receive frequent 
inquiries on the subject. His conclu- 
ion is that, aside from those states 
which recognize common-law mar- 
tiages without the necessity of co- 
habitation, “the laws of Oklahoma 
and Kansas are the only laws which 
m all probability uphold proxy 
marriages.” (Address: University of 
Kansas City Law Review, 5100 Rock- 
hill Road, Kansas City 4, Mo.; price 
lor a single copy: 75 cents). 


Borate AND TRUSTS—“Prob- 
lems in Estate Planning” — This 
imely article by Frank J. Maguire, 


member of the New York Bar, in the 
Cornell Law Quarterly for March 
(Vol. XXX—No. 3; pages 271-291) 
deals with the problems, particular- 
ly those of taxation, faced by pros- 
pective testators and settlors ol 
trusts in arranging their affairs. The 
discussions of powers of appoint- 
ment as affected by the present pro- 
visions of the Internal Revenue 
Code and the role of life insurance 
are especially helpful. Also covered 
are valuation questions, gifts in con- 
templation of death, reciprocal 
trusts and trusts controlled by the 
settlor, and double taxation of intan- 
gibles. The author’s approach is prac- 
tical; he emphasizes, quite properly, 
the interrelation of estate, gift and 
income taxes, and points out that at- 
tempts to save estate and gift taxes, 
even if successful, may result in sub- 
sequent income taxes which might 
have been avoided. (Address: Cor- 
nell Law Quarterly, Ithaca, N. Y.; 
price for a single copy: $1.00.) 


Law SCHOOLS—Legal Educa- 
tion—Post-War Curricula: Practicing 
lawyers, as well as educators, will be 
interested in the “Symposium in 
Legal Education After the War’, to 
which the March issue of the Jowa 
Law Review is devoted (Vol. 30— 
No. 3). The contributions to the 
symposium represent a good cross 
section of points of view on legal 
education. It is noted, however, that 
no direct spokesmen for the judiciary 
or for general practitioners are in- 
cluded. 

This omission is supplied to a 
considerable extent by the foreword 
by Arthur T. Vanderbilt, Dean of 
the New York University Law 
School, and a former president of 
the American Bar Association, and 
by Professor Karl N. Llewellyn of 
Columbia University Law School, 
who writes on “Lawyers’ Ways and 
Means, and the Law Curriculum.” 
Dean Vanderbilt points out the gap 
between law school instruction and 
the necessities of actual practice, es- 
pecially in the newer fields of pro- 
fessional activity. Professor Llewel- 
lyn, whose valuable assays of the law 
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school process have been based upon 
the frank recognition that primary 
function of the law schools is to 
teach young men to be practicing 
lawyers, continues in this symposium 
his call for a better adjustment of 
the curriculum to “the lawyer's job.” 

All of the articles in one way or 
another reflect dissatisfaction with 
the traditional case-book method— 
and a question as to its adequacy for 
the pressures which will be placed 
upon the schools immediately after 
the war. Professor George K. Gard- 
ner, of the Harvard Law School, con- 
tributes a thoughtful discussion of 
‘Legal Education for the Needs of 
the Country After the War.” He pro- 
poses a two-year course in the basic 
doctrines of the profession, to be fol- 
lowed by two years of specialized 
study in a chosen field. 

In juxtaposition with Professor 
Gardner's article is one by Professor 
Max Radin of the University of Cal- 
ifornia, who examines what he calls 
“The Dilemmas of Legal Teaching” 
—a basic dilemma which Professor 
Radin finds is the necessity of includ- 
ing in an already overtaxed curricu- 
lum adequate studies in strictly legal 
doctrine, while at the same time cov- 
ering in some manner the expanding 
fields of human activity which are 
becoming the subject matters for ap- 
plications of the doctrines. 

Other articles in the symposium, 
which are well worth reading but 
cannot feasibly be summarized here, 
are by Heinrich Kronstein, Professor 
of Law at Georgetown University 
(“Experience of Other Countries for 
Our Use in Building Legal Educa- 
tion After the War’), Maynard E. 
Pirsig, Professor of Law at the Uni- 
versity of Minnesota Law School 
(“A Course in Judicial Administra- 
tion”), Jerome Hall, Professor of 
Law at Indiana University (‘To- 
ward a Liberal Legal Education’’) , 
Max Rheinstein, Professor of Com- 
parative Law at the University of 
Chicago (“Education For Legal 
Craftsmanship”), and Jerre S. Wil- 
liams, Instructor in Law, State Uni- 
versity of Iowa, on military leave 
(“Introducing the Beginning Stu- 
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dent to the Law’). (Address: Iowa 
Law Review, Iowa City, Iowa; price 
for a single copy: $1.50) . 


SELECTIVE SERVICE ACT — 
“The G. I. Bill of Rights—Reemploy- 
ment and Readjustment Rights of 
Veterans’’: A discussion of the veter- 
an’s reemployment rights under the 
Selective Service Act and his read- 
justment rights under the “G. I. Bill 
of Rights,” by Major Charles R. 
Jonas, J.A.G.D., A.U.S., before the 
North Carolina State Bar at its an- 
nual meeting in Raleigh on October 
17, 1944, forms the basis of an article 
in the February issue of The North 
Carolina Law Review (Vol. 23— No. 
2; pages 107-128). Part I, dealing 
with the several conditions under 
which the returning veteran may be 
restored to his old job, should be of 
interest not only to veterans but also 
to management. In Part II as to 
“Readjustment,” Major Jonas cites 
briefly some of the uncontroversial 
provisions of the “G. I. Bill of 
Rights” (The Servicemen’s Readjust- 
ment Act of 1944), and undertakes 
an analysis of the important features 
dealing with education, loans, and 
unemployment benefits. (Address: 
The University of North Carolina 
School of Law, Chapel Hill, N. C.; 
price for a single copy: 80 cents). 


Taxation — TRUSTS — Taxa- 
tion to settlor of income of inter 
vivos trust—“What Shall Be Done 
with the Clifford Case?” In a lucid 
and penetrating article in the Colum- 
bia Law Review for March (Vol. 
XLV—No. 2; pages 111-131) Roswell 


Magill, former Under-Secretary of 
the Treasury, discusses Helvering v. 
Clifford, 309 U.S. 331, and the de- 
cisions which have followed it. He 
outlines the legislative history of the 
pertinent provisions of the Internal 
Revenue Code and concludes that 
the time has come for Congress to set 
at rest the problems left by the Clif- 
ford decision. The point is made 
that the taxation of trust income to 
the settlor should rest on financial 
benefits retained rather than on a 
doctrine of imputed income. The 
author includes specific suggestions 
for amendments to the Code. (Ad- 
dress: Columbia Law Review, Col- 
umbia University, New York 27, N. 
Y.; price for a single copy: 85 cents.) 


Torts — “Injurious Falsehood— 
An Expanding Tort”: A note in the 
January issue of The Georgetown 
Law Journal (Vol. 33—No. 2; 
pages 213-223), by Edwin R. Fischer 
and Leo A. Huard, students at the 
School of Law, Georgetown Univer- 
sity, gives an interesting discussion 
of tort liability for the publication 
of false and injurious words which 
are not defamatory or actionable per 
se. The development of the law in 
this field is traced; and reference is 
made to a considerable amount of 
case authority dealing with the ele- 
ments of an action for an injurious 
falsehood, the type of relief granted, 
and the defenses to such an action. 
(Address: The Georgetown Law 
Journal, Washington, D. C.; price 
for a single copy: $1.00.) 


Torrs—contributory Negligence 
—“TIllinois Negligence Law II”: The 


second installment- of Dean Leon 
Green’s analysis of the law of negli. 
gence as applied by the courts jp 
Illinois is published in the Novem. 
ber-December issue of the [Illinois 
Law Review (Vol. XXXIX—No, 2 
pages 116-130). The first article of 
the series appeared at 39 Illinois 
Law Review 36 (1944) and was re. 
viewed in January (30 A.B.A.J. 48). 
The Dean of the School of Law at 
Northwestern University devotes his 
second article to a critical analysis of 
the strict rule in Illinois which places 
upon the plaintiff in a negligence 
case the burden of showing that he 
himself was free from contributing 
negligence. By way of comparison, 
he traces the relaxing of the rule in 
other jurisdictions, and suggests that 
the courts in Illinois, rather than 
the Legislature, should undertake to 
ameliorate the doctrine. (Address: 
Illinois Law Review, Northwestern 
University Press, 357 East Chicago 
Avenue, Chicago, IIl.; price for a 
single copy: $1.00). 


Torts — Willful and Wanton 
Negligence — “Illinois Negligence 
Law IIT’: Dean Leon Green of the 
Northwestern University School of 
Law continues in the January-Feb- 
ruary issue of the Illinois Law Re- 
view (Volume XXXIX, No. 3—pages 
197 to 215), his series of studies on 
the law of negligence as it has been 
developed in the decisions of the Ill- 
nois courts. It is indicated that his 
concluding article will be in the 
May-June issue. (Address: Illinois 
Law Review, Northwestern Univer 
sity, Chicago, Ill.; price for a single 
copy: $1.00.) 


The Special Committee on Law Lists has issued a certificate of 


compliance to Mr. L. J. Ellsworth doing business as The Under- 


writers List Publishing Co., 166 West Jackson Boulevard, Chicago, 


Illinois, for the June 1945 edition of the Underwriters List. 
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N May 17, 1945, the Board of 
O Elections met at the Head- 
quarters of the Association, 


canvassed the ballots, and announced 
the results of the balloting for State 


Delegates. 

In seventeen jurisdictions, Dele- 
gates were elected for the regular 
three-year term, beginning at the con- 
dusion of the next Annual Meeting. 


Jurisdiction 
Arizona 
Connecticut 
District of Columbia 
Illinois 
Indiana 
lowa 
Maine 
Michigan 
Mississippi 
Montana 
Nebraska 
Nevada 
New Jersey 
Oklahoma 
South Carolina 
South Dakota 
Texas 





Washi ngton 
Wyoming 


Indiana and Nevada voted for Dele- 
gates to fill vacancies in terms to 
expire at the conclusion of the 1946 
Annual Meeting. 

In the nineteen jurisdictions vot- 
ing, only Michigan and Washington 
State nominated two candidates by 
petition. Of those elected, fourteen 
succeeded themselves in office. There 
were 12,465 ballots mailed to the 


AMERICAN BAR ASSOCIATION 


ELECTION FOR STATE DELEGATES—1945 


Delegate Elected 


J. Byron McCormick, Tucson 
Charles M. Lyman, New Haven 
Henry I. Quinn, Washington 
Tappan Gregory, Chicago 
*Julian Sharpnack, Columbus 
Frederic M. Miller, Des Moines 
Clement F. Robinson, Portland 
W. Leslie Miller, Detroit 
Hubert S. Lipscomb, Jackson 
Julius J. Wuerthner, Great Falls 
George H. Turner, Lincoln 
*John Shaw Field, Reno 
William W. Evans, Paterson 

A. W. Trice, Ada 

**Douglas McKay, Columbia 
Roy E. Willy, Sioux Falls 

James L. Shepherd, Jr., Houston 
William G. McLaren, Seattle 
William O. Wilson, Cheyenne 
psy 8 ee 






































RESULTS OF ELECTION FOR STATE DELEGATES 


members in good standing in nine- 
teen jurisdictions (excluding Puerto 
Rico) , of which 5,346 were returned. 
There is no report on Puerto Rico at 
this time as the polls do not close 
until June 14th for return of ballots 
from that jurisdiction. 

The official report of the results 
of the election is as follows: 


Votes Ballots Ballots 

Received Returned Mailed 
104 114 213 
220 239 624 
379 424 1525 
1091 1173 3162 
217 233 675 
201 220 436 
97 100 178 
341 578 1186 
108 114 215 
79 91 150 
188 209 400 
52 57 140 
396 424 967 
238 267 640 
52 78 209 
58 62 141 
497 525 962 
255 381 557 
56 57 85 
. 4,629 5,346 12,465 


BOARD OF ELECTIONS 


*To fill vacancy expiring with adjournment of 1946 Annual Meeting. 


Epwarp T. FarircHitp, Chairman 
WILLIAM P. MAcCRACKEN, JR., 
LAURANT K. VARNUM 


**No petition was filed within the required time for any candidate in South Carolina. Ballots were therefore sent 
out in blank and votes were received for thirteen candidates for the regular three-year term. Mr. McKay received 
the largest number of votes, as indicated above. 
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‘Lax Notes 








Prepared by Committee on Publications, Section of Taxation: Mark H. 
Johnson, Chairman, New York City, William A. Blakely, Dallas, Texas, 
Howard O. Colgan and Martin Roeder, New York City, Allen Gartner, 
Washington, D. C., and Edward P. Madigan, Chicago. 


Family Partnerships 
One of the devices most widely used 
in recent years for the reduction of 
taxes has been the husband-wife part- 
nership. Probably because of its in- 
discriminate use, even bona fide 
family partnerships have been fre- 
quently attacked by the Bureau. 
Many cases have already reached the 
courts, but the law on the subject is 
still far from clear. 

The most sweeping decision 
against the taxpayer was the Tax 
Court decision a little more than a 
year ago in Francis E. Tower, 3 T.C. 
396, which has just been reversed by 
the Sixth Circuit (April 2, 1945). 
The opinion in that case, which was 
decided by Judge Harron without 
review by the entire Tax Court, vir- 
tually stated that it was impossible 
for a husband to make a gift of a 
partnership interest which would be 
recognized for tax purposes. The 
husband, the controlling stockholder 
of a manufacturing corporation, 
transferred part of his stock to his 
wife in contemplation of the liquida- 
tion of the corporation and of the 
formation of a limited partnership. 
With dubious logic, the court held 
that the contemplated partnership 
negatived a “gift” of the stock; but it 
did not discuss the unquestionable 
fact that there was a gift of an inter- 
est in the business assets. Then, the 
court found that the partnership had 
no real existence, because (1) it was 
formed to save taxes, (2) the hus- 
band continued to manage the busi- 
ness, (3) no new capital was intro- 
duced, (4) the nature of the busi- 
ness remained the same, (5) the wife 
contributed no services, (6) the hus- 
band drew no salary for his services, 
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and (7) the wife used her income for 
purchases “usually assumed by a hus- 
band for the welfare of his family”. 

The decision was reversed in the 
Sixth Circuit by a divided court. The 
majority opinion stated that, if the 
gift of stock was incomplete, then 
certainly the gift was completed 
when the partnership was formed. 
It emphasized the fact that the do- 
nated capital interest was a material 
income-producing factor. It held 
that a tax-saving motive is irrelevant 
where the gift is actually consum- 
mated. Since the wife’s interest was 
created by gift, the court apparently 
felt it ummecessary to consider the 
objections that no new capital was 
introduced and that the nature of 
the business remained the same. The 
court passed over also the facts that 
the husband managed the business 
and received no salary. It was point- 
ed out that the wife had an unre- 
stricted right to withdraw her share 
of partnership income, and that her 
use of such income for family pur- 
poses was immaterial. 

The following week, however, the 
Third Circuit in a 2-1 decision af- 
firmed A. L. Lusthaus, 3 T. C. 540. 
In that case, the taxpayer “sold” 
his wife a half interest in his retail 
furniture business. The selling price 
was one-half of the book net worth. 
About half of the selling price was 
paid with money which the husband 
gave to his wife as a gift for this pur- 
pose, which in turn consisted partly 
of drawings by him from the busi- 
ness, and partly of a bank loan made 
by him. The balance of the selling 
price was represented by the wife’s 
notes, in an amount which her other 
separate property was nearly suffi- 
cient to cover. The Tax Court, in 





another one-judge decision, summar. 
ily disposed of the case by Stating, 
“The formalities of executing the 
partnership agreement did no 
change petitioner’s economic inter. 
ests in the business.” In affirming 
the Circuit Court said that “it could 
be inferred from the evidence tha 
there was no real contribution of 
capital” by the wife. It therefore 
upheld the Tax Court’s “finding of 
fact” that there was no partnership 
As pointed out in the forceful dis. 
sent, the court was apparently con- 
fused by the “string” attached to the 
gift of the purchase price; that string 
did not, however, weaken the wife's 
absolute ownership of the one-half 
interest in the business purchased 
with that gift. 

It should be noted that the ma. 
jority in the Lusthaus appeal relied 
upon the Dobson rule in sustaining 
the Tax Court’s finding of “fact”. 
The dissenting opinion in the Tower 
appeal likewise argued that the Tax 
Court's finding should be unreview- 
able. There is a measure of irony 
in the application of that rule to 
these two cases. Following the Tower 
and Lusthaus cases, the Tax Court 
had before it seven family partner. 
ship cases which were reviewed by 
the entire court. With varying com- 
binations of concurrences and dis 
sents, the court recognized the wife's 
interest in four of the cases. The 
test apparently accepted by the mz 
jority of the Tax Court is whether 
the wife has a bona fide interest in 
the business and whether capital is 
the main income-producing factor 
The author of the Tower opinion 
dissented in all four of the cases, and 
the author of the Lusthaus opinion 
dissented in two of them. If these 
cases reach the Supreme Court, that 
tribunal may have some difficulty in 
finding the “special competence’ 
which, the Dobson opinion stated 
precludes a review of a Tax Cour 
decision by an appellate court. 


Allocation of Income between 
Corporation and Partnership 
If the stockholders of a corporation 
form a partnership to perform some 
of the activities formerly performed 
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by the corporation, and to earn part 
of the income which the corporation 
would otherwise have earned, may 
the government assert that such in 
come is taxable to the corporation? 
In Seminole Flavor Co., 4 T.C. No. 
144, the Tax Court held that such 
a tax could not be justified, either 
under the “allocation” provision ol 
LR.C. § 45, or under the general 
principle that artificial entities are 
to be disregarded for tax purposes. 
\fter a thorough analysis of the facts 
and law, the court concluded: ‘Here 
the stockholders used their separate 
funds to organize a new business 
enterprise which entered into a con- 
tract with the corporation to perform 
certain services for a consideration 
that we consider fair in the light of 
the previous experience of the cor- 
poration. Since there was no obli- 
gation on the stockholders to arrange 
their own and the petitioner’s affairs 
so as to result in a maximum tax 


burden, . . . we should give effect 


INTERNATIONAL JUSTICE 
(Continued from page 296) 


should be, and we hope it eventually 
will be, effectively exercised so that 
no one nation can start a war against 
another over a dispute which a court 
of competent judges can adjudicate 
by the principles of ordinary justice. 
This would be the highest use to 
which sovereignty can be put. 


Law Must Be Supreme 
Certainly in our own country the 
settlement of any dispute by force is 
hot regarded by Americans as any 
settlement at all. In the long run, 
there can and will be no other atti- 
tude by the peoples of the world. 
Force is necessary in order to back up 
law. But law must be supreme, and 
the ultimate success of our efforts to 
achieve peace will depend upon the 
degree of acceptance we achieve for 


the fourth part of our San Francisco 
agexla—the establishment of a Per- 
Manent Court of International 
Justice. 


Men everywhere, in overwhelm- 
ing majorities in every nation, seek 


to the realities of the situaticn and 
recognize the existence of the part- 
nership, and we so hold.” 


Black Market Purchases 


The bureau has attempted to convert 
the tax law into a penal statute for 
the enforcement of the Emergency 
Price Control regulations. In I.T. 
3724, I.R.B. 1945-7-12010, it ruled 
that the cost of merchandise, to the 
extent that it exceeds the amount 
permitted by the regulations, is not 
deductible. 

In Com’r v. Heininger, 320 U.S. 
167, the Supreme Court noted with 
apparent approval that the brief of 
the government “expressly disclaims 
any contention that the purpose of 
tax laws is to penalize illegal busi- 
ness by taxing gross instead of net 
income.” The Tax Court, which had 
originally held that illegal expenses 
are nondeductible, has indicated 
doubt as to whether that holding 
is permissible under the Heininger 





the peaceable settlement of all dis- 
putes. It is time we gave the expres- 
sion of the conscience of mankind its 
proper place in the establishment of 
the international Court. By all means 
we must settle, in the best possible 
way, all of the matters of procedure 
and use of power. But all these must 
ultimately be subordinate to peace- 
able settlement under international 
law or the aspirations of mankind 
will once again have been defeated. 

This means that we must be pre- 
pared to subscribe to an internation- 
al court which is not a panel of arbi- 
ters but a court of judges. As they 
build on the present substantial body 
of international law, there can and 
there must be increasing acceptance 
of the Court’s interpretation of in- 
ternational justice. We can, because 
we must, in order to preserve civili- 
zation, learn to accept the decisions 
of this Court in all disputes between 
peoples and countries. 

Only by pinning our ideals and 
our purposes to this, the highest of 
all aspirations, can we achieve a last- 
ing peace, inspired by God in the 


reason of men. 


Tax Notes 


case. See E. C. Ellery, 4 T.C. 407. 
Nevertheless, even if illegal “expen- 
ses” are not deductible, the Bureau’s 
present ruling can not be justified. 
The point is that the cost of goods 
sold is a determinant of gross in- 
come, not a deduction in computing 
net income. A little-known memo- 
randum decision of the Board has 
recognized this distinction in the case 
of a bootlegger during the prohibi- 
tion era. The court disallowed the 
costs of storage and loading, and 
losses upon hijacked liquor, but 
allowed the full cost of the purchased 
liquor in the computation of gross 
income. Andrew Kjar, B.T.A. 
Memo. Dock. 99587, C.C.H. Dec. 
12,114-E (Sept. 30, 1941). Deduc 
tions, traditionally, are a matter of 
“legislative grace”; and public pol- 
icy may affect their allowance. But, 
it should take at least an express 
statutory provision to impose a tax 
on more than the taxpayer's gross 
income. 


SUPREME COURT REVIEW 
(Continued from page 308) 


cases which have come here for re- 
view of decrees in suits brought by 
the Government for violation of the 
Sherman Law, it has never been sug- 
gested that this Court must accept 
the decree fashioned by the trial 
court, if we affirm that court’s find- 
ings as to violation of the statute, 
and cannot modify the terms of re- 
lief as drafted by the court below. 
The practice has been the contrary. 
This is not only in conformity to the 
unquestioned power of an appellate 
court in an equity cause, but because 
in suits under the Sherman Act, it is 
unthinkable that Congress has en- 
trusted the enforcement of a statute 
of such far-reaching importance to 
the judgment of a single judge, with- 
out review of the relief granted or 
denied by him.” 

The Court clarified its former 
opinion in a number of respects. 

Mr. Justice RUTLEDGE filed a dis- 
senting opinion, in which Mr. Jus- 
tice BLACK joined. 
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Juntor Bar Notes | 


| by ‘¥ Julian Skinner, Jr. SECRETARY, JUNIOR BAR CONFERENCE 


Changes in Conference Personnel 

Due to Military Service 
Victory in Europe means much 
to the Junior Bar Conference. Selec- 
tive Service has found it necessary in 
the past to induct so many young 
lawyers that the Conference has 
found it difficult to function in many 
respects. It is now hoped that condi- 
tions will permit a release of some 
lawyers from the armed forces as 
well as a relaxation in the draft 
policy. Increased junior bar activity 
should result. 


Although a change in draft policy 
may reduce the drain on Conference 
personnel, it is interesting to note 
that during the last few weeks some 
of the Conference leaders have been 
called into the service. Julius Birge 
of Indianapolis, a member of the 
Council of the Junior Bar Confer- 
ence, has been inducted into the 
armed forces and has been succeeded 
by Fred E. Imbau of Chicago. Other 
changes, such as appointment of new 
State Chairmen in certain instances, 
will be noted in a subsequent article. 

While some of the state and local 
junior bar groups have reported that 
they are on an inactive status, most 
of them are reasonably active as was 
noted in the “Junior Bar Notes” 
in last month’s issue of the AMERICAN 
Bar ASSOCIATION JOURNAL. 


Activities of State 

Junior Bar Groups 
The Polk County (lowa) Junior 
Bar Association is engaged in work 
calculated to aid returning lawyer 
veterans. The association's officers 
are Ben C. Buckingham, President, 
R. H. Work, Vice President, Paul 
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Ahlers, Secretary, and Don Lowden, 
Treasurer, all of Des Moines. 

The Hampden County (Mas- 
sachusetts) Junior Bar Association is 
conducting a war-restricted program 
with the following officers: Joseph R. 
Jennings, President, Leland Stone, 
Vice President, Irving M. Cohen, 
Secretary, and Foster Furcola, Treas- 
urer, all of Springfield. 

F. Nason O’Hara is currently 
serving as President of the Barristers 
Club of San Francisco which is en- 
gaged in formulating and producing 
a series of radio programs. Samuel C. 
Shenk is Vice President, and John 
W. Broad is Secretary. 

The Junior Bar Section of the 
Alabama State Bar Association is 
engaged in traffic court work, making 
a survey of small loan conditions, 
indexing articles in state publica- 
tions, conducting a public informa- 
tion program, and performing work 
in connection with readjustment of 
veterans and restatement of the law. 
John W. Vardaman, Anniston, is 
Edwin I. Hatch, 
Montgomery, and Lawrence F. 
Gerald, Sr., Clanton, as Vice Chair- 
man and Secretary, respectively. 

The Columbus (Ohio) Barristers’ 
Club is headed by Frank Dunbar, Jr., 
as President. Committees on postwar 
work, new bar directory, distribution 
of bar docket, and fee schedule are 
functioning. 

W. B. Browder, Jr., recently suc- 
ceeded Leon C. Levy as President of 
the Houston (Texas) Junior Bar 
Association. Richard Gilley is Vice 
President and Robert L. Maddox is 
Secretary-Treasurer. 


Chairman with 







The officers of the Junior Bar 
Section of the New Jersey State Bar 
Association are Earle O. Bennett. 
Newark, Chairman, E. Herbert 
Kiefer, Clinton, Vice Chairman, and 
Doris D. Shallcross, Paterson, Sec. 
retary. The group has engaged in 
work to improve traffic courts and to 
revise the state constitution. 

The Junior Bar Section of the 
Detroit (Michigan) Bar Association, 
in cooperation with Detroit College 
of Law, is sponsoring a series of 
lectures on legal subjects.* 


Committees Report 

to National Chairman 

All committees of the Junior Bar 
Conference of the American Bar As- 
sociation have reported definite 
activity to Charles S. Rhyne, Wash- 
ington, D. C., National Chairman, 
and it is felt that work on the part 
of these committees is highly satisfac- 
tory when the difficulties presented 
by the times are considered. The 
Traffic Court Committee, as usual, is 
quite active. James P. Economos of 
Chicago, Illinois, Secretary of the 
committee and immediate past chair- 
man of the Conference, reports that 
the committee’s work is going for- 
ward rapidly despite necessary war- 
time restrictions, with emphasis being 
placed on district meetings or con- 
ferences rather than state-wide ones. 

The Membership Committee, 
headed by Conference Vice Chair 
man Ray Nyemaster, Jr., of Des 
Moines, Iowa, reports considerable 
progress. The committee is under- 
taking to impress members of the 
Conference with the necessity of 
maintaining membership despite 
wartime difficulties. 

The Cincinnati Junior Bar 
Group of the Cincinnati (Ohio) Bar 
Association recently applied for af 
filiation with the Conference and its 
application has been approved by 
the Council. The Conference wel 
comes this affiliation. It is quite time- 
ly since we understand that tentative 
plans call for the annual meeting ol 
the American Bar Association to be 
held in Cincinnati later this year. 
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The President of the Association, 
David A. Simmons, gave a luncheon 
in the Franciscan Room of the Sir 
Francis Drake Hotel on April 12, on 
behalf of the American Bar Associa- 
tion, to the lawyers from the Latin- 
\merican countries who are partici- 
pating in the San Francisco Con- 
ference. Short talks were made by 
Mr. Simmons on the relationship of 
the American Bar Association to the 
other Bar Associations of the coun- 
try, and also talks by Dr. Camilo 
Ponce Enriquez, Minister of Foreign 
Affairs of Equador, Senor Guillermo 
Toriello, Minister of Foreign Rela- 
tions of Guatemala, and by Senor 
Julian R. Caceres, Honduran Am- 
bassador to the United States. 


Among the other guests from the 
Americas were: 
Bolivia 
Carlos Salamanca, Chargé 
d’Affaires at Buenos Aires 
Brazil 
Antonio Camillo de Oliveira, 
Minister to Costa Rica 
Henrique de Souza Gomes, First 
Secretary, Brazilian Embassy, 
Washington; Chief of the Of- 
fice of the Minister of Foreign 
Affairs 
Jayme de Barros Gomes, Second 
Secretary, Brazilian Embassy, 
Washington; and Chief, Pub- 
lications Section, Ministry of 
Foreign Affairs 
Chile 
Marcial Mora, Ambassador to 
the United States 
José Maza, Senator 
Gabriel Gonzalez Videla, Sena- 
tor; former Minister to France 
Mario Rodriguez 
Columbia 


Roberto Urdaneta Arbellaez, 






Association Is Host to 


former Minister of Foreign 
Affairs 

Jesus Maria Yepes, Consul Gen- 
eral in Geneva 


Costa Rica 

Alvaro Bonilla Lara, Minister of 
Finance and Commerce, Dele- 
gate to Conference 

Louis Anderson Morua, former 
Minister of Foreign Relations 

Senor Tinoco 

Senor Fournier 


Cuba 
Ernesto Dihigo Lopez Trigo, 
Professor of Roman Law, Uni- 
versity of Habana 
Ecuador 
Camilo Ponce Enriquez, Minis- 
ter of Foreign Affairs 
Gonzalo Escudero Moscoso 


Guatemala 
Guillermo Toriello, Minister of 
Foreign Relations 
Eugenio Silva Pena, Ambassador 
to the United States 
Haiti 
Vély Thébaud, Minister of the 
Interior 
Clovis Kernisan, Jurist 


Honduras 
Julia4n R. Caceres, Ambassador 
to the United States 
Marcos Carias Reyes, Private 
Secretary to the President 


Mexico 
Roberto Cérdova, Ambassador 
to Costa Rica 
Luis Padilla Nervo, Senior Offi- 
cial, Ministry of Labor 
Nicaragua 
Guillermo Sevilla Sacasa, Am- 
bassador to the United States 


Panama 
Ricardo J. Alfaro, former Am- 
bassador to the United States 


Lawyers of the Amerwas 


Uruguay 
Roberto E. MacEachen, Ambas- 
sador to Great Britain 
Among the American guests were: 
Senator Tom Connally of Texas, 
Vice Chairman of the American 
Delegation in the Conference 
Nelson Rockefeller, Assistant Secre- 
tary of State 
Charles Fahy, Solicitor General 
Tappan Gregory, Chairman of the 
House of Delegates 
Oscar S. Cox, Deputy Administrator 
of Foreign Economic Administra- 
tion 
Judge Frederic M. Miller, of Iowa 
Judge Joseph M. Proskauer of New 
York, Consultant representing 
American-Jewish Committee 
Edward Scheiberling of Albany, 
N. Y., National Commander of the 
American Legion and Consultant 
for the Legion at the Conference 
Thomas H. Mahony of Boston, Con- 
sultant for the Catholic Associa- 
tion for International Peace 
Thomas K. Finletter, of New York, 
Consultant for the Council on For- 
eign Relations 
George A. Finch, of Washington, 
D.:C., Consultant for Carnegie En- 
dowment for International Peace 
Henry Monsky of Omaha, Nebraska, 
Consultant for the American-Jew- 
ish Conference 
John E. Lockwood, Deputy Director, 
Office of American Republic Af- 
fairs, Department of State 
H. Clinton Reed, Assistant to Mr. 
Rockefeller 
Louis Sohn of Cambridge 
Charles A. Beardsley of Oakland, 
California, former President of the 
American Bar Association 
William C. Bacon, San Francisco, 
President of the Bohemian Club 
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Letters to the Editors 








Captain James Brenner, United 
States Navy 

William Wallace, Jr., Vice President 
of San Francisco Bar Association 

Wetmore Hodges of Montana 

John H. Riordan 


To the Editors: 

I have just been reading the April 
issue of the AMERICAN Bar ASSOCIA- 
TION JOURNAL and I think that this 
issue is an epic in its effectiveness. 
This issue will certainly be a land- 
mark in World Federation. I do hope 
that the Secretary of State’s office will 
see fit to get a copy of it into the 
hands of every delegate to the San 
Francisco Conference. 

While in the Navy for nearly two 
years, I have been most fortunate in 
being able to manage and assist in 
the setting up of Legal Assistant- 
ance Offices. 

Noa R. Gray 
San Diego 


To the Editors: 

Mr. Grenville Clark presented in 
the December AMERICAN Bar Associ- 
ATION JOURNAL what seems to me a 
questionable basis for the representa- 
tion of states in the proposed amended 
League of Nations. Population sta- 
tistics have little relation to the abil- 
ity or will to carry out the purposes 
of the association. China and India 
are obvious examples. For effective 
cooperation nations must first have 
established strong political institu- 
tions for themselves. Their peoples 
must possess awareness of the need 
for action and the ability, both hu- 
man and material, to act strongly. 
The most populous nations lack 
these essentials. On the other hand, 
the history of national cooperation 
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Martin J. Dinkelspiel 

Joe G. Sweet, and 

Gunther Detert, of the San Francisco 
Bar 

Judge M. C. Sloss of the San Fran- 

cisco Bar, and 


between the two world wars shows 
clearly that most of the smaller na- 
tions were unable or unwilling to 
act. They could not even associate 
themselves effectively in regional 
groups for joint action. They desired 
power without responsibility. There 
is no reason to suppose they have 
learned their lesson. In the future 
as now, effective action will come 
mainly from the three great powers 
that are now bringing Germany and 
Japan to book, assuming that Russia 
will eventually cooperate against 
Japanese aggression. In the future as 
in the past, power should go with 
responsibility previously determined. 
L. A. CHASE 
St. Petersburg, Florida 


To the Editors: 

I had hoped to attend the meet- 
ing in Washington, to which refer- 
ence was made in the April JouRNAL, 
but circumstances did not permit; 
however I have called to the atten- 
tion of the American delegation the 
desirability if not absolute necessity, 
of limiting the scope of the activity 
of such an organization in such a way 
that it will not obtrude itself, even 
obliquely, into our local affairs, and 
I have suggested an amendment to 
that end, in connection with the 
Dumbarton Oaks Proposals. 

However desirable a world or- 
ganization may be, I have no wish to 
see it meddling with our local affairs, 
on any pretext whatever. I regard 
the matter of suffrage, immigration, 





Judge Wm. L. Ransom, a forme 
President of the American Ba 
Association, Chairman of the Asso. 
ciation’s Committee and Adviser 
to the representative of the World 
Court. 


arrangements of population and the 
like, as being our own affairs, and 
yet I see strong possibility, that the 
world peace is being “threatened.” 
The word threat is as loose and broad 
in scope as our own Commerce 
Clause, which has been stretched be- 
yond all reason, and I have no doubt 
that this word will be taken advan- 
tage of to meddle with the local af- 
fairs of others, in time to come. 
GEO. WASHINGTON WILLIAMS 

Baltimore 


To the Editors: 




























As a reader of the JouRNAL I have 
acquired the habit of relying on 
your stated judgment of things, ete 
as “reasonably correct.” In the post 
tion you take on these “conferences” 
as the origin or basis of an “Orgami- 
zation of World Powers in the cause 
of world peace,” however, I respect 
fully beg to differ. 

In the first place, since the Ass 
ciation actually represents a véty 
improportionate part of American 
lawyers, a fair prerequisite to the 
publishing its views in the premises 
would have been publication by the 
Association timely notifying mem 
bers of the bar everywhere in the 
United States that the Association 
was committed to the alleged Euro 
pean practice wherein executive heads 
of governments determine both what 
shall be embraced in the Constitv 
tion of a proposed World Organiza 
tion for the maintenance of peace 
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and name what personnel shall be 
attendant upon the adoption of said 
articles—rather than the practice of 
popular governments whereby in vir- 
tue of their constitutions, pursuant 
to provisions thereof the need for 
such Conferences is duly proclaimed 
and the time thereof and the machin- 
ery for selecting delegates, put in op- 
eration for that purpose. Secondly, 
since both in articles published and 
comments by the JOURNAL, it is ad- 
mitted that “Members of the Associa- 
tion are by no means unanimously 
supporting the committee’s recom- 
mendations,” the JOURNAL ought to 
have given us the “other side” of 
the question. 

What lawyer in America does not 
favor “A World Organization and 


World Court”? However, not the 


i VIRGIL FALLOON 
*sident, Nebraska State Bar Association 


Nebraska 
State Bar Association 
At the last Annual Meeting of the 


kind that follows from a hand-picked 
conferees’ Conference. 


Washington J. E. JAMES 


The Journat has always endeavored 
to speak on both sides of a question 
as tq which the Association is to take 
a position until that position has 
been declared by the vote of its House 
of Delegates. On the matter of the 
organization of the nations, the House 
of Delegates has spoken and the 
Journat has reported and commented 
on the attitude thus taken after de- 
bate at more than a single meeting. 
Mr. James’ letter is published be- 
cause of a belief that both sides of a 
question should be presented. 


To the Editors: 
As Spring comes round, I am al- 
ways reminded of the soliloquy upon 





Pee tare 


Bar Association News 





it contained in and largely constitut- 
ing a sentence attributed, | believe, 
to a Texas judge, which was often 
quoted twenty years or more ago, but 
I have not seen it in print for a long 
time, and I wonder if you or your 
readers can recall it. 

It was obviously an attempt to 
“rub in” the abrupt ending of the 
career of a nefarious malefactor by 
grandiloquent flights of fancy on 
Spring’s beauty, which in each case 
closed with “but you will not be 
there.” The last one was expanded 
into the rather conclusive remark, 
“and why? Because on (the given 
date) you are hereby sentenced to be 
hanged by the neck until dead.” 


Rocer H. WILLIAMS 
New York 








Nebraska State Bar Association 
Judge Virgil Falloon of Falls City 
was elected President for 1945. Vice 
presidents selected were George R. 
Mann of Lincoln, George B. Boland 
of Omaha, and Thomas F. Neighbors 
of Scottsbluff. John J. Wilson of 
Lincoln was chosen as Member at 
Large of the Executive Council and 
Paul E. Boslaugh, of Hastings, was 
re-elected as State Delegate to the 
House of Delegates of the American 
Bar Association. 


New York 

State Bar Association 

During the sixty-eighth annual meet- 
ing of the New York State Bar As- 
sociation held in New York on Janu- 
ary 19 and 20, the following officers 
were elected: Lewis C. Ryan of 
Syracuse succeeded Jackson A. Dyk- 
man of Brooklyn, as president. The 
vice presidents elected were Robert 





LEWIS C. RYAN 
President, New York State Bar Association 


E. Lee, New York City; Conrad S. 
Keyes, Brooklyn; John J. Mackrell, 
Troy; James McPhillips, Glens Falls; 
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WASHINGTON 
* STAY * 


Por business and government 
§ contacts, choose the LAFAYETTE, 
2 blocks from the White House— 
near other government buildings 
—a stone's throw from downtown. 
The location is quiet—room com- 
for the epi- 


forts relaxing—and, 
curean, there's the 


apache niyo ROOM 
. Colorful mealtime setting . 
Celebrated food . 
Drinks of exira cheer 
Please reserve in advance 


HOTEL LAFAYETTE 


A JEFF FORD ENTERPRISE 


——EXPERT— 


examination made of questioned 
documents written or typed. Cases 
prepared, reports given. All sub- 
stantiated by photographs, enlarge- 
ments, and charts. 


A. T. SCOVILL 


Examiner and Photographer of 
Questioned Documents 
Sterling, Ill. 











WILLIAM F. SEERY 
70 Pine St., N. ¥.C. 5, N.Y. 


Staff Trained and Experienced in the 


F. B. I. 


Integrated Investigative Service for 


Attorneys 








M. William Bray, Utica; Owen C. 
Becker, Oneonta; Nicholas J. Weld- 
gen, Rochester; Joseph H. Morey, 
Buffalo; John E. Mack, Pough- 
keepsie, and C. Walter Randall, 
Garden City, L. I. Charles W. Wal- 
ton of Kingston was re-elected Sécre- 
tary, and Robert C. Poskanzer of 
Albany was re-elected Treasurer. 


State Bar of Nevada 


At the Seventeenth Annual Meeting 
of the Nevada State Bar held in 
Reno, Mr. Merwyn H. Brown was 
elected President. 

The other officers are as follows: 
William J. Forman, first vice presi- 
dent, W. Howard Gray, second vice 
president, A. R. Schindler, secretary, 
and John E. Robinson, Treasurer. 


Kentucky State 
Bar Association 
The Board of Bar Commissioners of 
the Kentucky State Bar Association 
met in Louisville, Kentucky on April 
6, 1945. The Association has not had 
an annual meeting since 1942 due to 
war conditions but it had planned 
on resuming the holding of an an- 
nual meeting this year. These plans 
were cancelled due to the Office of 
Defense Transportation regulation; 
however, if subsequent develop- 
ments permit, the annual meeting 
may be held in the fall or winter of 
this year. 
The term of office of Mr. William 
B. Gess, Lexington, expired and Mr. 
Edward A. Dodd, Louisville, as- 
sumed the office of President. Mr. C. 
C. Duncan of Monticello, Kentucky 
was elected as President-Elect and he 
will asume office in April, 1946. The 
other officers elected were Flavius B. 









MERWYN H. BROWN 
President State Bar of Nevada 


Martin, Mayfield, Vice President; C. 
Hill Cheshire, Frankfort, Kentucky, 
Registrar-Treasurer, re-elected; and 
Samuel M. Rosenstein, Frankfort, 
Secretary, re-elected. 


In lieu of the state-wide meetings 
a program of nine regional meetings 
was set up under the leadership of 
Col. Henry -J. Stites, Louisville. A 
program has been arranged provid- 
ing refresher courses, placement and 
assistance to lawyers who have been 
and will be discharged from the vari- 
ous branches of the armed forces. 


Bar Association 
of Arkansas 


In an effort to cooperate with the 
Office of Defense Transportation, the 
Bar Association of Arkansas cal 
celled its scheduled April annual 
meeting which would have been the 
48th consecutive meeting. 
President E. A. Henry of Little 
Rock thereafter resigned, stating that 
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LAMAR WILLIAMSON 
President, Bar Association of Arkansas 


he felt that he should not serve be- 
yond the year for which he was 
elected even though no annual meet- 





Just Published 


The National Transportation 
Policy and Inter-Carrier 
Competitive Rates 


By S. CHESTERFIELD OPPENHEIM 
Professor of Law 
George Washington University 





Every Carrier and Every 
Transportation Attorney 
Should Have This Study 
which Fills a Gap in the 
Literature of Transporta- 
tion Law! 

ime onelyis of powers and duties fi 
tel ipa Catia Fan eves 


ance and Future Task——Factual Statements, 
Conclusions and Opinions. 





The price, $3.00 plus cost of 
transportation. 


check accompanies order, the book 
will be sent postpaid. 


The Evangelical Press 


ird and Reily Streets, Harrisburg, Pa. 
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ing could be held to elect a successor. 
The Vice President, Lamar William- 
son, thereupon became President of 
the Association as provided by the 
Constitution and By-Laws. 

President Williamson announced 
that the regular work and program 
of the Association will be carried on 
by committees with particular em- 
phasis upon a continuation of the 
splendid work done by the War Work 
Committee in furnishing legal assist- 
ance to men in the Armed Forces 
and in continuing the program of 
local Legal Institutes. 


SAN FRANCISCO 


CONFERENCE 
(Continued from page 283) 


a century, fully realized that peace 
among Nations implies freedom 
among men.. Real peace. lasting 
peace, means free acceptance by men 
of the Rule of Law. 

“In our discussions in Washing- 
ton on the revision of the Statute of 
the Court, it was the unanimous 
opinion that, whatever happens, the 
Court must go on, and that the ut- 
most effort should be made to pre- 
serve its existence and organization 
against ill-timed reforms. 

“Justitia ac Pace: ‘Peace Through 
Justice’! Let us remain faithful to 
this old standard and watchword of 
our legal profession.” 

Judge Manley O. Hudson spoke 
concerning the work of the Court, 
and said that this was the first time 
that as many as three members of 
the Court, with its principal officers, 
had been received and entertained 
by any Bar Association. 

On May 15, the federal and state 
judiciary, the State Bar of Calif- 
ornia, and the local Bar Associations, 
gave a dinner attended by more than 
1,000 persons, in honor of the law- 
yers attending the Conference. This 
cannot be reported until our next 
issue. 


San Francisco Conference 
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Property Facts 
Are Basic 


The starting point 
for sound solution of 
problems of Income 
Taxation, Reconver- 
sion, Accounting, 
Insurance and Finance 
is an accurate knowl- 
edge and record of 
Property Facts. 
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Company 
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George B. Walter, Associate : 





HERBERT J. 


Examiner and Photographer of Questioned Doouments 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 2 


“Thirty Years Experience” 


WALTER 


CENtral 5186 
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Classified 


RATES 10 cents per word for each in- 
sertion; minimum charge $1.20 pay- 
able in advance. Copy should reach 
us by the 15th of the month preced- 
ing month of issue. 














BOOKS 


WE BUY LAW LIBRARIES OR LESSER 
collections of esteemed used law books. Cor 
respondence is especially welcome from Souiees 
entering corporation, government or partnership 
employment where there is no further need for 
their own books, and from corporations maintain- 
ing large law libraries which it has been decided 
to liquidate. We buy outright for cash only—no 
consignments or commissions. Our reputation for 
fair treatment of sellers as well as buyers, after 
17 years in the business of buying and selling 
pee law books, is such that many lawyers 

ard the law library sold to us as tpso facto 
sold to the best advantage. We hold the best 
collection of secondhand law books for sale in 
the United States (catalogs free), and usually have 
$50,000 or more cash money immediately available 
for additional purchases. ave time, save effort, 
save mon by sending your “for sale” lists first 
to the nation’s clearing house for good used law 

s. Crattor’s Boox Store, Baton Rouge 6, 
Louisiana. 








UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
it—Immediate Service—Write Nationa, Law 
ook Company, 1110—13th St. N. W., Washing- 

ton, 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Czcrz Sx1PwiTH, 
126 West Third Street, Los Angeles 13, California. 


LAW BOOKS—COMPLETE SETS FOR 

Sale—-American Bar Journal, Journal of Air 
Law & Commerce, Air Law Review, Harvard 
Law Review, Columbia Law Review, Michigan 
Law Review, Cornell Law Quarterly, Notre Dame 
Lawyer, Southwestern Law Reporter (ist & a 
Series), Federal Cases, Federal Reporter (ist & 
2nd Series), Decisions of Commissioner of Pat- 
ents, U. S. Attorney Generals Opinions, All 
State Reports to ational Reporter System. 
Hundreds of other periodicals for sale; largest 
stock of rare and out of print books in the United 
States. Libraries bought ang sold. Dennis & Co., 
269 Main St., Buffalo 3 . # 


AVIATION LAW. CUMULATIVE INDEX- 

Digest of U. S. Aviation Reports, 1928-1944, 
contains classified Digest of all cases reported in 
USAvR from 1928 to date, under numerical classi- 
fication system to be continued in future volumes. 
Also Cumulative Tables of Cases Reported, Index 
by Jurisdictions,, and Status of International 
Treaties and Conventions to date. The only source 
book and classified index of legal material on avia- 
tion published in the English language. Price—An- 
nual volumes, $10.00; Cumulative Index-Digest, 
= 00. U. S. Aviation Reports, Inc., 2301 N 
arles Street, Baltimore 18, Maryland. 


WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,’ 736 pages, 340 Illustra- 
tions. $10 Delivered, also “Questioned Document 
Problems” (a new book) 546 pages, $6 Delivered. 
ALBERT S, Ossorn, 233 Broadway, New York City. 


USED LAW BOOKS AT ATTRACTIVE 
prices. We buy and sell either one book or a 
come lete library. t us quote you prices. Harry 
oom, 117 Montgomery Street, San Francisco 
, California. 


LOWEST PRICES—USED LAW BOOKS 

complete stock on bey = and texts—Law 
Libraries appraised and bou Nationa, Law 
Lisrary APPRAISAL ASSN., ny S. Dearborn St., 
Chicago 5, Ill. 


LAW BOOKS BOUGHT, SOLD. Irvine Kors, 
Metropolitan Bldg., Vancouver, Wash. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLarK BoakDMAN 
Co., Lrv., 11 Park Place, New York City. 


USED LAW BOOKS BOUGHT AND SOLD 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. R. V. Boyzz, Col- 
cord Bldg., Oklahoma City, Okla. 























COURT REPORTERS 


LOS ANGELES, CALIF.; DEPOSITIONS, 
Hearings—Arbitrations. Bert Brorners—Court 
Reporters, 206 So. Spring St., (12) Mu. 2895. 











HANDWRITING EXPERTS — 
EDWARD OSCAR HEINRICH, B. §S. mt ; 
ifornia St., San Francisco, 11. Exp 
consulting and scientific laboratory service 
able when ” u have a suspected or dispy 
ument problem of any kind. For additional 
mation see Martindale-Hubbell Law Di 

San Francisco listings. 


SAMUEL R. McCANN, EXAMINER 7 

Questioned Documents. Office and Labo 
Ward Building. Telephone 5723—Yakima, 
ington. 











LAWYER WANTED 


WANTED ATTORNEY AT LAW FOR & 
nection with long established law office in 
ico City. Must be proficient in Spanish am 
conversant with general law and patent pr 
Box URL, American Bar Association 
1140 N. Dearborn, Chicago 10, Illinois. 


POSITIONS WANTED 


TAX ATTORNEY AND CONSULTANT, J 

mitted New York, expert accountant, ten ¥ 
experience Federal Tax Matters, six years 
ence general practice, desires permanent 
with established law firm or corporation. Box 
AMERICAN Bar ASSOCIATION JouRNAL, 11405 
Dearborn, Chicago 10, Ill. 


LAWYER AVAILABLE FOR LAW O 
with tax and Federal administrative 
practice. Box MIB, American Bar ci 
ournal, 1140 N. Dearborn, Chicago 10, Til 


LAWYER—JUST RETURNED FROM OV! 

seas civilian service. Fourteen years suce 
experience general practice. Desires p 
connection with older lawyer, firm or corpo 
Private practice at this time. Opportunity 
pal consideration. Box PRE, American Bar 
ciation Journal, 1140 N. 
10, 


FORMER LAW TEACHER NOW A @ 
Colonel in Air Forces expects to return to @ 

life in July or August. Instead of 

teaching will consider good opportunity for 

tice. Box RPS, American Bar A 

Journat, 1140 N. Dearborn Street, Chicago 10, 


LAWYER WITH TEN YEARS’ EXPE 
desires connection with established firm or 
corporation. Has had extensive experience 
administrative agencies, labor negotiations, 
Box MCR, American Bar Association Jou 
1140 N. Dearborn St., Chicago 10, Ill. 


ROBES 


JUDICIAL ROBES—CUSTOM TAILOR 

The best of their kind—satisfaction gu 
—Catalog J sent on request. M ARTHY 
Simon, Inc., 7-9 West 36 St. New York 18, N. 

















Dearborn Street, Chica 























which, Mr. Smith 


fair; indeed they 


has worked reason 


nerships—how to divide the profits justl 
dispelled. That problem has always tend 

ship life; but no partner has ever left us to join any other firm. (5) Cost Control 
has enabled us to handle at a moderate profit a great many small cases which 
otherwise we should have handled at a loss or perhaps not at all. (6) We have 
been enabled to grow from a small group of men to a somewhat larger group.” 


by Reginald Heber Smith 


The American Bar Association Journal takes pleasure in offering to its readers 
a new and revised edition of 


Law Office Organization 


This attractive pamphlet describes a system of law office organization. 


. “has been in actual operation for twenty years and 


ly well.” He lists the following benefits: * 
nation of waste has saved thousands of dollars, and a dollar saved is a dollar 
of added income. (2) The attorneys have been able to 
of which they were inherently capable. (3) Morale an 
been kept at a 4 0 
a 


(1) The elimi- 


roduce the best work 
esprit de corps have 
pitch because the men believe the rules of the system are 


An appendix of forms is included. 


Price 50c 


ve made the rules themselves. (4) That nightmare of part- 
among the partners—has been 
to be a disruptive force in partner- 


American Bar Association Journal 
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